PRESIDENT, LB
FEDERAL REPUBLIC OF NIGERIA

His Exceflency, 130 April 2015
Rt. Hon. Waziri Aminu Tambuwal, CFR

Speaker, House Representatives,

National Assembly Complex,

Three Arms Zone,

Abuja.
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RE: CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA
FOURTH ALTERATION) ACT, 2015

May | draw Your Excellency's esteemed attention to the Constitution of the Eederal
Republic of Nigeria (Fourth Alteration) Act, 2015 that has been passed by the Nationa
Assembly and transmitted to me for assent.

2. | have accordingly examined the substance of the pravisions and the progedure
adopted by the National Assembly to pass the Act and wish to observe as follows:

(a)  Section 4 - Alteration of Section 9

Saction 4 of the Fourth Alterafion Act, 2015 seeks to aiter Section 8 of the 1999 Constitufion
by the insertion of a new subsection 3A, which dispenses with the assent of the President in
- the process of constitutional amendment. However, this alteration can only be valid if the
proposal was supported by the votes of not less than four-fifths majority of all the members
of each House of the National Assembly and approved by a resolution of the House of
Assembly of not less than two-thirds of all the States as provided by Section 9(3) of the
1999 Constitution. This Is a fundamental requirement of the Constitution and in the
absence of credible evidence that this requirement was met in the Votes and
Proceedings of the National Assembly, it will be unconstitutional for me to assent to

this Bill.




i ¥ght of the above, | am of the respeciful view that | should withhold assent until it can be
shown that the National Assembly has complied with the threshold specified in Section 8(3)
of the 1999 Constitution However, assuming without conceding that the necessary
thresholds were met by the National Assembly, there are & number of provisions in the Act
that aliogether constitute flagrant violafions of the doctrine of separalion of powers
enshrined in the 1999 Conatitution and an unjusiified whiltfing down of the executive powers
of the federation vested in the President by virtue of Section 5 (1) of the 1999 Constitution.

3.  The relevant alterations and their implications are discussed secion by section
below:

3.1 Soction 12 - insertion of Sections 45A - 458

Section 45A of the Fourth Aheralion Act, 2015 which guarantees the right to free basic
education Is 1o open endad and should have been resiricled #o govemment schools. This
is because a right, unless qualified or restricled, must be observed by all. i follows
basic education under this provision If taken fo is

|
K
:
H
i

fres medical services since it is a right and this is not only impracticable, but aiso could not
have been the intention of the law giver. There is therefore the need for these provisions

32 Section 14 - Alteration of Section 56

The Power vested in fthe President to withhold his assent fo Bills passed by the National
Assembly is part of the checks and balances contained in the Constitution. Withhoiding of
assent therefore constifutes a check on the exercise of legisiative powers In a constifutional
democracy especially as the Execufive Branch has the responsibifity of enforcing laws
passad by the Nafional Assembly. However, some of the Acts of the National Assembly
emanate from Private Members' Bils, info which in many cases, the Executive may not

have had sufficient input.




It Is also instructive 1o note that in some cases, more than one Bill is fransmitted to the
President for assent and that the President requires the advice of relevant agencies of
govemment before he can assent fo the Bl

Against this background, the 30 days aliowed for assent of the President may not be
adequale in some cases for the Presklent to make a decision as fo whether or not fo
assent. Consaquently, sub-section 5A of Section 58, which provides that a Biil will
become law after the expiration of 30 days in the event that the President falls to
signify the withholding of his assent may bs inappropriats. The provision appears not
to have taken cognizance of the aforementioned variables, the vagaries inherent in the
fegislative process and the wisdom in requiring fwo-thirds mejorily to override the
Prosident's veto. In the Rght of the above, | am of the view that the failure fo signify assent
wwwmmmmdmmmmmmmm,
which would require two-thids majority fo override. K is therefore recommended that
subsection 5A should have adopted the language of the new subsection 4 of section 59.The
foregoing arguments also apply fo Section 26 - Alferation of Section 100 in respect of the
States in the Fedaration,

33  Section 21 - Alteration of Section 52

This alteration seeks fo fimit the period when expenditure can be authorized in default of
wmmmsm-mmmmemmmmsm.imamem
that this provision has the potential of occasioning financlal hardships and uninterxled
shuldown of govemment business parficularly where for unforeseen reasons and other
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view that the curment position should have been maintained.




34 ‘,mm-mammw-mmmummnmm
of the Federation

nwprov’mionofsecﬁmmmatmtesmmWOMOfAmwnthenmlofﬁle
Federation disfinct from Accountant General of the Federal Government has not addressed
the funding requirements for the establishment of the office. It is necessary to clarify for
lnstanoe,whostaﬂsandmndsﬂnomceofmmtaMMOfmeFedemﬁonandﬁmn
whose budget he will be paid since he serves the three tiers of Government.

it is also important to-state who will exercise oversight powers aver the Office. Furthermore,
the National Economic Council, which is mainly an advisory body, is now charged with the
msp:nsiﬁmydmnmndlngmmmbeappdntedmmemnfmmmmlof
the Federation.

3.5 Section 36 - Substifution for Section 150; Section 39 - Substitution for Section
174; Section 40 - Insertion of new Section 174-174H; Section 43 - Substitution
for Section 195; Section 43 - Substitution for Section 195; Section 44 -
insertion of new Sections 211A -211H.

These alterations encapsulate wide-ranging provisions that seek to separate the Office of
Attomey General of the Federation from the Minister of Justice and the Attomey General
from the Comemissioner for Justice in the respective States of the Federation. They also
provide for the independence of the Office of Attomey General by guaranteeing tenure and
funding. However, as desirable as the separation is, there are some provisions that violate
the doctrine of separation of powers and aiso negate the age-long independence and
absolute discrefion that the office hes enjoyed for centuries since its creation in the middie
ages. The potential challenging provisions are discussed below:

(a) The first noticeable setbaek is that the Fourth Alteration Act, 2015 is silent on who is
the Chief Law Officer of the Federation/State. This is a serious lacuna, which may creals
i on challenges. it will be recalled that the Attorney General of the Federation
(AGF)andMiﬁsterofJusﬁmammeAﬁaneysGenerdmcmiomfmeﬂcein
memmsmmsdmefedemﬁmmumsecﬁom150md1%ofme 1999

Constitution, the Chief Law Officers respectively.




Apperently, it is the fact that the AGF is the Chief Law Officer that the power to guide the
MDAs on legal Issues by way of legal advice and represent the Gavemment on other legal
matiers including civil liigations, contract, trealy obligations, legal drafting, etc., is derived.
With this amendment, which limits the power of the AGF to criminal prosecution and is sllent
on whom is the Chief Law Officer, appears to erode the constitutional and legal basls for
the current structure and functions of the Ministry of Justice and the Law Officers empioyed
therein, in the absence of a Statule that provides for the exercise of these powers and
functions.

Consequently, if it is the intendment of the National Assembly to make the Minister of
Justice the Chief Law officer, it should be expressly stated. This will enable these functions
to continue fo be tradifionally performed by the Ministry under the supervision of the
Minister of Justice while the Office of the AGF, which is fo be independent and separated
from the Ministry concentrate on prosecutions. However, it wifl be odd if the AGF is not in
a position to provide independent advice fo Government on its policles and programmes
~ and generally guide governmental action in order to ensure due process and nle of law.

(b} By the dictates of the doclrine of separation of powers, the appointment of the AGF
ought fo be the prerogative of the President fo the exclusion of the NJC. The present
alteraion seeks to involve the NJC, a judicial arm of govemment in the appointment
pmoass,asﬂismquiredhmmandeseMngpemmsbmePreeidentforappoinmm
subject to confirmation by the Senate. The NJC has been given the role of recommending
the appointment of judiclal officers and their discipiine; there is therefore no justification for
whﬁﬂingdomofmaPmidenfspowerofappdnnneMnmemnnermedbyme
alteration. | am therefore of the respectful view that the requirement of confirmation of the
appointment of the AGF by the Senate consfitutes sufficient safeguard against the
appointment of undeserving or undesirable persons to the office.

(¢}  Having excised the Office of the AGF from that of the Minister of Justice, there is no
jusﬁﬁcaﬁonforpmvldlngspedalqualiﬁcaﬁonsfnrﬁwOfﬁoeofﬂle Minister of Justice. This is
hecause the Minister of Justice will now be akin to any other Minisier exercising ministerial
powers over policy issues in the Ministry. ideally, the Minister of Justice ought not to be
speciﬁcallymnﬁonedinheOmsﬁMﬁmashealbmﬁonseeksbdo.




(d) The National Assembly has by this alteration unwittingly whittied down the
discretionary powers of the Attomey General by providing under subsection 4 of Section
174 C that “the question whether the Atforney General of the Federation has
exercised his powers in accordance with subsection (3) of this Section shall be

subject fo the determination of the Court.”

The provision tuns contrary fo the long line of English cases and decided authorities of the
Supreme Court of Nigeria, which clearly state that the AGF's discretion is unfettered and he

is not answerable toany  other authority or person when performing his functions. By

subjecting the powers of the AGF to question by way of a legal challenge before our courts
will lead to a floodgate of litigation that will ultimately undermine the efficiency and

effectiveness of the Office.

(6) Itis notwithin the contemplation of the alteration that the AGF will be a judiclal
officer or indeed act in that capacity. Consequently, it seems to me incongruous for an
appointee of the President to discharge executive functions to be made to take his Oath of
Office before the Chief Justice of Nigeria, instead of the President. it is therefore submitted
that it is most appropriate for the Oath of Office to be administered by the President or as
specified in the Qaths Act. It should be noted that the arguments in respect of the AGF
apply with equal force to the AG’s of the respective States in the Federation.

4, In view of the foregoing and the absence of credible evidence that the Act satisfied
the strict requirements of section 9 (3) of the 1999 Constitution, it will be unconstitutional for
me fo assent to the Constitution of the Federal Republic of Nigeria (Fourth Alteration)
Act, 2015. | therefore withhold my assent and accordingly remit it to the House of

 Representatives of the Federal Republic of Nigeria.

5.  Please accept, Right Honourable Speaker, the assurances of my highest regards
and esteem.
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