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THE SENATE

FEDERAL REPUBLIC OF NIGERIA
VOTES AND PROCEEDINGS

Thursday, 1st February, 2018

The Senate met at11 02 a.m. The Deputy Senate Pres1dent read Prayers.

Votes and Proceedings:
The Senate examined the Votes and Proceedings of Wednesday, 315t J anuary, 2018

Question was put and the Votes and Proceedmgs were approved

Announcement:
Acknowledgment: ‘
The Deputy Senate President acknowledged the presence of Staff and Students of Living Word Magnet

School, Gwarlnpa Abuja who were at the gallery to observe Senate Proceedings. .

Petition: o
Rising on Rule 41, Senator Sunny O. Ggbuoji (Ebonyz South) drew the attention of the Senate to a
petition from his constituent, Okereke C. Samuel, against the. N1ger1au Navy, over his remstaternent
He urged the Senate to look inio the matter. S : :

Petition laid and accordin gly referred to the Committee on Erhzcs Prmleges and Publzc Petitions [Rule |
41(3)] to report within two (2) weeks R

~Presentation of Bills:

@ Mmmmmmmmmmam&@mwmww~=

D Fedéral College of Education (Technical) Korinya, Benue State (Estabhslnnent etc ) B111

2018 (SB. 612) — Read the First Ti ime.

(i)  Pederal College of Education Omuo-Ekiti, Eliti State (Estabhshment ete. )B111 2018 (SB.611) -
' — Read the First Time. o

@) National Tnstitute for Counter Terrorism (Estabhshment etc. ) Bill, 2018 (SB. 613) — Read the
First Time, o ‘

Conimittee on Pubhc Accuunts

Report on the Federal Audit Service Commission lei 2018 (HB i 07) :

Motion made: That the Senate do receive the Report of the Committee. on Public Accounts on the
Federal Audit Service Commission Bill, 2018 (Senator Matthew A. Urhoghide — Edo South).

Question put Agreed to.

Repon‘rLaid.
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7. Motmn

. -Urgent need to support the Centre for Research Control and Treat‘ment of Lassa Fever dtsease m
Nigeria:

Motion made: That the Senate notes with sadness the outbreak of Lasa fever presently ravaging many
States of the Federation viz: Edo, Ondo, Ebonyi, Nasarawa, Imo, K0g1 Bauch1, Anambra, Benue,
Federal Capital Teritory, Abia, Ekiti and Delta;

notes further that since the outbreak of the d1sease on the 5th January, 2018 when the first case Was

- reported, the geometrlc rise in suspected cases have risen to 363 as agalnst lesser number of cases

recorded in prev1ous years;

ﬁmher notes that of the 363 cases, 81 persons tested positive, 44 persons admltted at the Institute of
Lassa Fever Research and Control, Irrua Specialist Teachlng Hospital (ISTH), while 11 death of which

: 3 are Health Workers have so far been recordedm the Lassa Fever Ward of the Centre;

observes that lassa fever, accordmg to World Health Orgamzatlon is an acute.viral heamorrhag1c :

illness of 2 to 21 days duratlon that occurs in West Africa and is transmitted to human through contact
w1t11 or exposure to food or household items coritaminated w1th rodent urine or faeces; :

further observes that person to person infection and laboratory transmission can also occur parncnlarly '

“in hosp1ta1s lacking adequate mfectlon prevention and control equlpments,

aware that the Instttute is the only Centre in N1ger1a known for excellence in 1 the management control ‘
and treatment of lassa fever in Nigeria. The Centre received samples from all states referred above
for the purpose of examination and treatment. The Centre also engages in the training of Healthcare
workers, i.e. Doctors, Nurses and Laboratory Teehnolog1st on the management of lassa fever in
Nigeria, Last year alone, the Center trained 67 Health workers from 15 states with reported cases of
.outbreak; . : :

worried that the Center is presently overwhelmed by the number of samples received including patlents
on admission which has stretched the bed space, beddings, Dialysis Machine, X-Ray equipment, Ultra
Sound Scan, ECG Machme Ventﬂator Monitors, human and ﬂnanmal Tesources beyond limit;

worried ﬁm‘her that the Cent:re is confronted w1th the challenges of:”

- Inadequate protective instruments for the Health Workers engaged in the management of

: victims;
— Inadequate drugs i.e R1bav1r1n for patient’s treatment;

= Tnadequate disinfectants and other infection prevention and control eonsumables and - R
- Lack of operational vehicles, Public Address System and Health Edncanon Materlals for‘. o

contact tracing and community sensitization.

.J_

Accordingly resolves to:

@ mandate the Committees of Health (Secondary and Tertlary) and anary Healthca1e and,' P

~ Communicable Diseases to mvesngate steps taken by the Mnnstry of Health to curb the spread]
- of the dlsease ‘ T

6} urge the Pederal Government through the Ministry of Health to urgently provide the Centre . "~
all necessary equipment to enable it meet its respons1b1ht1es to ngenans seekmg medical care
at the Centre; . .

(fffy  urge the Federal Ministry of Information and Nat10na1 Qrientation to - engage in the
‘ sensitization and education of the public on the preventmn “control and treatment of Lassa-
fever; and .

(ivj urge the National Emergenicy Management Agency (NEMA) to quickly visit the Centre for
on the-spot assessment with a view to providing relief nlatenals for the victims at the Centre-
(Senator Clifford A. Ordia — Edo Central). . '
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Debate:

Proposed Resolutzon {i):
Question: That the Senate do mandate the Comrmttees of Health (Secondary and Tertiary); and -
Primary Health care and Communicable Diseases to investigate steps taken by the Ministry of Health
to curb the spread of the disease — Agreed to.

Proposed Resolutioni (ii):

Question.: That the Senate do urge the Federal Government through the Ministry of Health to urgently
provide the Centre all necessary equipment to enable it meet its respons1b111t1es to Nigerians seeking
medical care at the Centre — Agreed to.

Proposed Resolutzon {ifi):

Question. That the Senate do urge the Federal Mmlstry of Information and National Orientation to
engage in the sensitization and education of the pubhc on the prevennon control and treatment of lassa
fever — Agreed ro : -

Proposed Resolution (iv):

Question: That the Senate do urge the National Emergency Management Agency (NEMA) to quickly
visit the Centre for on-the- -spot assessment Wlth a view to prov1d1ng relief materials for the victims at
the Centre — Agreed fo. : R '

‘Additional Proposed Resolntmns

Insert Additional Proposed Resolutions as follows: :

@ “That the Senate dourge the National Assembly to prov1de adequate funds in 2018 budget for
- the treatment of lassa fever” (Senator Aidoko A. Ali — Kogi East). :

Question that the amendment be made, put and agreed to. -

@i “That the Senate do urge the Federal Government to establish additional centres in the Six (6)
Geo-political zones for the treatment of lassa fever” (Senator Robert A. Borgffice — Ondo
North).

Question that the amendment be made, put and agreed to. -

Resolved.:

That the Senate:

't)) mandate the Committees of Health (Secondary and Teruary) and Primary Healthcare and’
Commmunicable Diseases to investigate steps taken by the Ml_mstry of Health to curb the spread .
of the disease; ' : : e

Y VA S P

(i) urge the Federal Government through the Ministry of Health to urgently provide the Centre - .- . -

all necessary equipment to enable it meét its respons1b111t1es to ngerlans seekmg medical care - -
at the Centre; - :

(fi)  urge the Federal Ministry of Information and National. Orientation to engage in the:
sensitization and education of the public on the prevention, control and treatment of lassa fever;

(fv)  urge the National Emergency Management Agency (NEMA): to quickly visit the Centre for
on-the-spot assessment with a view to providing relief materials for the victims at the Centre;
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) urge the National Assembly to prov1de adequate funds in 2018 budget for the treatment of lassa
+ fever; and : .
(vi)  urge the Federal Government to establish additional centres in the Six (6) Geo-political zones
for the treatment ef lassa fever (S/Res/178/03/18). '
8. Committee on Judiciary, Human Rights and Legal Matters:

Report on the Arbitration and Conciliation Act CAP A 8 LFEN 2004 (Repeal and Re-enactment) Bill,
2018 (SB. 427): ‘

Motion made: That the Senate do consider the Report of the Committee on Judiciary, Human Rights
and Legal Matters on the Arbitration and Conciliation Act CAP Al8 LFN 2004 (Repeal and

‘Re—enactment) Bill, 2018 (Senator Dawd Umaru Niger East).

Question put and agreed to.
Report presented.

Motion made: That the Senate do resolve into the Committee of the Whole to con51der the Report
(Senate Leader)

| Quesrion put and agreed to. -

' (SENATE IN THE COMMITTEE OF THE WHOLE)

CONSIDERATION OF A BILL-FOR AN ACT TO REPEAL THE ARBITRATION AND CONCILIATION ACT
CaP A18, LAWS OF THE FEDERATION OF NIGERIA, 2004 AND ENACT THE ARBITRATION AND
CONCILIATION ACT, TO PROVIDE A UNIFIED LEGAL FRAMEWGORK FOR THE FAIR AND EFFICIENT
SETTLEMENT OF COMMERCIAL DISPUTES BY ARBITRATION ANP CONCILIATION; MAKE APPLICABLE
THE CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS
(NEW YORK CONVENTION) TO ANY AWARD MADE IN NIGERIA OR IN. ANY CONTRACTING STATE,

ARISING OUT OF INTERNATIONAL COMMERCIAL ARBITRATION; AND FOR RELATED MATTERS.

PART I — ARBITRATION

" Definition and Form of Arbitratﬁon Agfeement

Clause 1: General Prmcnples and Scope of Application,

The provisions of this Part are founded on the following prlnclples and shall be '

construed accordingly —

a. the object of arbitration is to obtain the falr resolut1on of d1sputes by an . . -

impartial tribunal without unnecessary delay or expense;

b. the parties are free to agree on how their disputes are resolved, subject only -
to such considerations relating to public interest and public policy; '

c. an arbitration agreement between parties for the settlement of their dispute

shall be binding upon and enforceable against each of the parties to the

- exclusion of any other dispute resolution method unless the partles otherwise
provide or the agreement is null and void; -

d. the parties, arbitrators, arbitral institutions appointing authorities and the
Court shalt do all things necessary for the proper.and expedumus conduct of
the arbitral proceedings.
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Committee’s Recommendation:
That the provision in Clause 1 be retained (Senator David Umaru — Niger Eust) — Agreed to.

Question that Clause 1 do stand part of the Bill, put and agreed to.

Clause 2:  Form of Arbitration Agreement.

)

@
©)

@

)

(6

M

Arbitration agreement is an agreement by the parties to submit to arb1t1'at10n
all or certain disputes which have arisen or which may arise between them in

- respect of a defined legal relationship, whether contractual or not, which may

be in the form of an arbltratlon clause in a contract or in the form of a
separate agreement.

The Arbitration agreement shall be in writing.

. An arbitration agreement is in writing if its content is recorded in any form,

whether or not the arbitration agreement or contract has been concluded
orally, by conduct, or by other means.

The requn:ement that an arbltratmn agreement be in wr1t1ng is met by an

. electronic communication if the information contained therein is accessible so

as to be useable for subsequent reference.

An arbitration agreement is in writing if it is contained in an exchange of |
points of claim and defence in which the existence of an agreement is alleged
by one party and not denied by the other.

For the avoidance of doubt, the reference in a comtract or a separate
arbitration agreement to a document confaining an arbitration clause
constitutes an arbitration agreement in writing, provided that the reference is
such as to make that clause part of the contract or the arbitration agreement.

For the purpose of this section —
"data message” means information generated, sent, rece1ved or stored by -
electronic, magnetic, optical or similar means, including, but not limited to,

electronic data ‘interchange (EDI), electronic mail, telegram telex or

telecopy; and

"electronic communication” means any communication that the parues make'
by means of data messages; : L A

Committee’s Recommmdanon : ' ' o
That the provision in Clause 2 be retained (Senator Davzd Umam Nzger Easz‘) — Agreed to.

Question that Clause 2 do stand part of the Bill put and agreed fo..

Clause 3: Arbitration Agreement Irrevocable Except by Agreement or Leave of Court.
An arbitration agreement shall be irrevocable except by agreement of the partles or - -
by leave of the Court or a Judge in Chambers. : o

Committee’s Recommendation:
That the provision in Clause 3 be retained (Senaror David Umaru Nzger East) — Agreed to.

Question that Clause 3 do stand part of the Bill, put-and agreed to.




1602

Thursday, 1st February, 2018 _ . No. 59

- Clause 4: Death or Change in Status of Party.,

(1) - An Arbitration Agreement shall not be invalid by reason of the death of any
~ party to the agreement

(2) The authority of an arbitrator shall not be revoked by the death, bankruptcy,
insolvency or other change in circumstance of any party by whom the
arbitrator was appointed

" (3)  Nothing in this Section shall be taken to-affect theoperation of any law by
virtue of which any right of action is extinguished by the death of a person.

(€] For the purposes of this Section, 'death' shall mclude the meamng ascribed to
it in Section 83 (1) of this Bill. _ ‘

Commztree s Recommendation: ‘
That the provision in Clause 4 be retained (Senator Davzd Umaru Nzger East) — Agreed to.

Question that Clause 4 do srand part of the Bill, put and agreed to:

Clause 5: Power to Stay Court Proceedings on the Same Substantive Clalm -
O Notwithstanding the provisions of any other law, a Court before wh1c:h an
action is-brought in a matter which is the subject of an arbitration agreement
shall, if any of the parties so requests not later than when submitting their first
statement on the substance of the dispute, refer the parties to arbitration unless
it finds that the agreement is null and void, inoperative or mcapable of being
performed. .

@ Where an action referred to in subsection (1) of this Section has been brought .
before a Court, arbitral proceedings may nevertheless be commenced or
continued, and an award may be made by the arbitral tribunal while the matter
is pending before the Court. :

(3) Where a Court makes an order for stay of proceedings under subsection (1) * -
of this Section, the Court may, for the purpose of preserving the rights of : -
parties, make such interim or supplementary orders as may be necessary.

hComp‘ositiQn of Arbitral Tribunal - S

Comumnittee’s Recommendation: -
That the provision in Clause 5 be retained (Senator Dawa‘ Umaru — ther East) = Agreed to.:

Question that Clause 5 do stand part of the Bill, put and agreed to: i

-Clause 6: Number of Arbitrators.

1) The parties to an arbitration agreement may agree on: the number of
arbitrators to constltute the arbitral trlbunal '

(2) . If there is no agreement as to the mumber of arbitrators, the arbitral tribunal
shall consist of a sole arbitrator, :

Comimiitee’s Recommendation:
That the provision in Clause 6 be retained (Senator David Umam Nzger East) — Agreed io.

Question that Clause 6 do stand part of the Bill, put and agreed to.
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Appointment of Arbitrators.

(1

@)

(3)

“)

No person shall be precluded by reason of hlS or her natlonahty from acting
as an arbitrator, unless otherwise agreed by the parties.

The parties may agree on a procedure of appointing the arbitrator or
arbitrators, subject to the provisions of subsections (4) and (5) of this section.

Subject to section 58 of this Bill, where no agreement is reached under section

6 of this section —

(a) in an arbitration with three arbitrators, each party shall appoint one
arbitrator, and the two arbitrators thus appointed shall appoint the .
third arbitrator or, if the two arbitrators fail to agree on the third
arbitrator within+thirty (30) days of their appointment, the appointment
shall be made, upon request of a party, by the appointing authority -
designated by the parties or, failing such demgnauon by any arbitral
institution in Nigeria or by the Court

(b in an arbitration with a sole administrator, if the parties are unable to
agree on the arbitrator within thirty (30) days after the receipt of a
written. communication containing a request for the dispute to be
referred to arbitration. by the other party or partles the arbitrator
shall be appointed, upon request of a party, by the appointing authority -

designated by the parties or, failing such de51gnat1on by any arb1tra1 ,

institution in Nigeria or by the Court;

- (c) where the arbitration agreement entitles each party to nominate an.
) arbitrator; and where the parties to the dispute are more than two and
such parties have not all agreed in writing within thirty (30) days of

the receipt of a written communication containing a request for the

dispute to be referred to arbitration, that the disputing parties
represent two separate sides for the formation of the arbitral tribunal

' as Claimant and Respondent respectively, then the appointing authority
designated by the parties or, failing such designation, any arbitral

institution in Nigeria or the Court shall, upon request of a party, have_ -
the power to appoint the arbitral tribunal without regard to any party s

normnatlon,

@ when the de31gnated appointing authority or, faﬂmg stich designation, - -
any arbitral institution in Nigeria or the Court is requested to-appoint :

an arbifrator pursuant to the provisions of this section, the party which:
makes the request shall send to the appointing authority; arbitral -
institution or Court a copy of the request for a dispute to be referred
to arbitration, a copy of the contract out of or in relation to which the.-
dispute has arisen and a copy of the arbitration agreement if it is not
" contained in the contract, and the appointing authority, arbitral
institation or Court may require from either party such- other
information as it deems necessary to fulfil its functions under this Act;

(& where any party proposes the names of one or more persons for
appointment as arbitrators, their full names, addresses and
nationalities shall be indicated, together with a description of the1r
qualifications.

Save as 0t11erw1se specifically provided under this Bill, where, under an
appointment procedure agreed upon by the parties —
(L) a party fails to act as required under the procedure; or
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- 6)

(ii) the parties or the two party-appointed arbitrators are unable to reach
agreement as required under the procedure; or

(i)  a third party, including an institution, fails to perform any duty.
imposed on it under the procedure, any party may request the Court
to take the necessary measure, unless the appointment procedure
-agreed upon by the parties provides other means for securmg the -
appointment.

The appointing authority, arbitral institution or Court exercising its power of
appointment under this section shall make the required appointment within
thirty (30) days of the request and shall have due regard to any qualifications
required of the arbitrator by the arbitration agreement .and to. such
considerations as are likely to secure the appointment of an independent and
impartial arbitrator, and, in the case of a sole or third arbitrator, shall take
into account as well the advisability of appointing an arbitrator of a natlonahty
other than those of the parties. :

Committee’s Recommendation: _ ‘
~That the provision in Clause 7 be retained_ (Senator David Umaru — Niger East) — Agreed fo. .

Question that Clause 7 do stand part of the Bill, put and agreed to.

Clanse 8:  Umpire.

ey

@

Where the parties have agreed that there is to be an umplre they may agree
what the functions of the ump1re are to be, and in particular — :
(a)  whether the umpire is to attend the proceedings, and

(b) when the umpire is to replace the other arbitrators as the tribunal with
power to make decisions, orders and awards.

If or to the extent that there is no such agreement, the followmg pr0v131ons-

- apply —

(a) The umpire shall attend the proceedmgs and be supphed W1th the same - .
documents and other materials as are supplied to the other arbitrators.. .

() = Decisions, orders and awards shall be made by the other arbitrators.

unless and until they cannot agree on a matter relating to the =i ...
arbitration. In that event they shall forthwith give notice in writingto . ... .~
the parties and the umpire, whereupon the umpire shall replace them . - -

as the tribunal with power to make decisions, orders and awards as -
if he were sole arbitrator. SN

{c) If the arbitrators canmot agree or if any of them fails to join in thé
giving of notice, any party to the arbitral proceedings may (upon
notice to the other parties and to the tribunal) apply to the Court,
which may order that the umpire shall replace the other arbitrators as .
the tribunal with power to make decisions, orders and awards as if he.
were sole arbitrator.

(d) - Theprovisions of this Act in relation to the appointment, challenge and
removal of a third and pre51dmg arbitrator shall also apply to the
appointment, challenge and removal of an umpire. '
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Commitiee’s Recommendation:
Leave out the provision in Clause 8 (Senator David Umaru — Niger East) — Agreed to.

Clause 9: Grounds for Challenge.

(D

)

When a person is approached in connectron with his or her possible
appointment as an arbitrator, he or she shall disclose any circumstances likely
to give rise to justifiable doubts as to his or her impartiality or independence.
An arbitrator, from the time of his or her appointment and throughout the
arbitral proceedings, shall without delay disclose any such circumstances to
the parties unless they have already been informed of them by him or her.,

An arbitrator may be challenged only if circumstances exist that give rise to-

justiﬁable doubts as to the Arbitrator's impartiality or independence, or does
not possess qualifications agreed to by the parties, provided that a party may

challenge the arbitrator it appointed, or in whose appointment it has

participated, only for reasons of which it becomes aware after the
appomtment has been made. o

-~ Commiftee’s Recommendation: :
~ That the pr0v1s1on in Clause 9 be retamed (Senaror David Umaru — Niger East) — Agreed 1o.

Question thaz‘ Clause 9 do stand part of the Bill, put and agreed to.

Clause 10: Challenge Procedure,
The parties may agree on a procedure for chaliengmg an arbrtrator subject |

ey

@

&)

4)

&)

to the provisions of subsection (3) of this Section

Where no such agreement is reached between the parties under subsection (1)

of this section, a party who intends to challenge an arbitrator shall, within

fourteen (14) days after becoming aware of the constitution of the arbitral

tribunal or after becoming aware of any circumstance referred to in Section .~ -

8 (2), send a written statement of the reasons for the challerige to the arbitral.

tribunal and unless the challenged arbitrator withdraws from his or her office

or the other party agrees to the challenge, the arbitral trrbunal shall decrde on
the challenge. oot -

If a challenge under any procedure agreed upon by the parties or under.the .-
procedure of subsection (2) of this Section is not successful, the challenging - .-

party may request the Court, within thirty (30) days after having recetved: - - -
notice of the decision rejecting the challenge, to decide on the challenge, and- .
while such a request is pending, the arbitral tribunal, including the challenged.. .. ...~ -

arbitrator, may continue the arbitral proceedings and make an award. '~

Where the Court removes an arbitrator, it may make such order as it thinks -
fit with respect to the arbitrator's ent1t1ement (if any) to fees or expenses or

the refund of any fees Or expenses already paid.

The arbitrator concerned may appear and be heard by the Court, with or

without legal representation, before the Court makes any demsmn under :

subsections (3) and (4) this Section.

Committee’s Recommendation:
That the provision in Clause 10 be retained (Senator Dczwd Umam Nzger East) — Agreed to.

Question that Clause 10 do stand part of the Bill, put and agreed to.
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Clause 11: Fanlure or Impossibility to Act

(1

@)

Where, by reasons of law or fact an arbitrator becomes unable to perform his
or her functions or act without undue delay, the mandate of the arbitrator shall
be terminated upon withdrawal by the arbitrator or by agreement of the parties
on the termination and where there is any dispute between the parties as to the
grounds upon which the mandate is sought to be determined, any party may
request the Court to decide on the termination of the arbitrator's mandate.

If, under this Section or Section 9 (2), an arbitrator withdraws from his or her -
office or a party agrees to the termination of the mandate of an arbitrator, this
does not imply acceptance of the validity of any ground referred to in this
Section or Sectmn 8 (2). :

Comimittee’s Recommendation:
That the prov1510n in Clause 11 be retamed (Senator David Umaru Niger Easr) — Agreed to.

Question that Clause 11 do stand part of the Bill, put and agreed to.

Clause 12: Appointment of Substitute Arbitrator. : :

Where the mandate of an arbitrator terminates under Section 9 or 10 or because of :
his or her withdrawal from office for any other reason or because of the revocation
of his or her mandate, a substitute arbitrator shall be appointed according to the rules
that were applicable to the appointment of the arbitrator being replaced.

Commiittee’s Recommendanon C
That the provision in Clause 12 be retamed {(Senator David Umam Nzger East) - Agreed ro

Question that Clause 12 do stand part of the Bill, put and agreed to.

Claunse 13: Withdrawal, Death and Cessation of Office of an Arbntratcr.

4y

@

3)

The parties may agree with an arbitrator as to the consequences of the -
arbitrator's withdrawal from his or her office as regards— - ~ -
() the arbitrator's entitlement, if any, to fees or expenses; and

()  any liability incurred by the arbitrator.

Where there is no such . agreement referred to in subsection (1) of tlns section,
the following provisions shall apply —

(a) an arbitrator who withdraws from his or her appomtment may, upon.-* -
) notice to the parties, apply to the appointing authority designated by the: .

- parties or, failing such designation, apply to the Court — =i ..

@) to grant the arbitrator relief from any 11ab111ty thereby‘ L

incurred by the arbitrator; and

(i) to make such order as it thinks fit with respect to the
arbitrator's entitlement, if any, to fees or expenses or the
refund of any fees or expense already paid :

(b) If the appointing authority or, where applicable, the Court is satisfied
that in all the circumstances it was reasonable for the arbitrator to
withdraw, it may grant such relief as mentioned in subsection (2) ()
of this section on such terms as it thinks fit.

Subject to subsection (6) of this section, the authority of an arbitrator is
personal and ceases upon the death of such arbitrator
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4 Where the mandate of an arbitrator terminates under section 10 of tlns Bill, ..
or the arbitrator withdraws or dies, the parties may agree — -
(a) whether and if so, to what extent the previous proceedings should
stand; and '

(b) in the event of the death of the arbitrator, the sum, if any, to be paid
to the estate of the arbitrator for work done and the refund of expenses
incurred.

5 If and to the extent that there is no such agreement the Tribunal, when
reconstituted, shall determine —
(a) whether and, if so, to what extent the previous proceedings shall
stand; - ;

(b) the sum (if any) payable to the estate of the deceased arbitrator; and

6) The fact that an arbitrator ceases to hold office, shall not affect any -
' appointment made by him, either alone or jointly, whether it be the
appointment of another arbitrator or a presiding arbitrator.

Committee’s Recommendation:
That the provision in Clause 13 be retained (Senator David Umaru Nzger East) — Agreed to..

Question that Clause 13 do stand part af the Bill, put and agreed t0.

Clause 14: Appeintment, Chal]lenge and Removal of Umpire.
The provisions of this Act in relation to the appointment, challenge res1gnat1on
removal or replacement of an arbitrator shall also apply to the appomtment challenge,
resignation, removal or replacement of an umpire. » :

Comumnittee’s Recommmdanon
Leave out the provision in Clause 14 (Senator David Umam — Niger Easty — Agreed to..

Immunity

Clause 15; Immunity of Arbitrator, Appointing Authority and Arbitral Institation. ,
D An arbitrator, including an emergency arbitrator, appointing authority oran - © . -
arbitral institution is not liable for anything done or omitted to be done in the - -
discharge or purported dlscharge of their functions as provided in. thls B111
unless their action or omission is showri to have been in bad:faith..:

2) Subsection (1) of this Section applies to an employee of an arbitrator, -
appointing authority, or an arbitral institution as it applies to the arbltrator the o
appointing authority or the arbitral institution in question, s

(3) - This section does not affect any liability incurred by an arbitrator by reason of |
‘ the arbitrator's withdrawal under section 12 of this Bill. R

Commiittee’s Recommendation: : : :
That the provision in Clause 15 be retained (Senator Davzd Umaru — Nzger Easr) — Agreed 1o.

Question that Clause 15 do stand part of the Bill, put and agreed fo.
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Jurisdiction of Arbitral Tribunal.

Clause 16: Competence of Arbitral Tribunal to Rule on its Jurisdiction. -

M

ey

(3

@)

)

(6)

The arbitral tribunal shall rule on its own jurisdiction, including any ObJ ectmns
with respect to the existence or validity of the arbitration agreement.

For that purpose, an arbitration clause which forms part of a contract shall be
treated as an agreement independent of the other terms of the contract and a
decision by the arbitral tribunal that the contract is null and void shall not entaﬂ
ipso jure the invalidity of the arbitration clause. :

In any arbitral proceedings, a plea that the arbitral tribunal does not have

jurisdiction shall be raised not later than the submission of the points of
defence and party is not precluded from raising such a plea by the fact that it
has appointed a participated in the appointment of, an arbitrator. :

A plea that the arbitral tribunal is exceeding the scope of its authority shall be .
raised as soon as the matter alleged to be beyond the scope of its authority is .
raised during the arbitral proceedings and the arbitral tribunal may, in elther
case, admit a later plea if it considers the delay justified. g

The arbitral tribunal may rule on any plea referred to it under subsection (3)
of this Section, either as a preliminary question or in an award on the merits.
and such ruling shall be final and binding,. :

Where the arbitral tribunal rules upon its jurisdiction as a preliminary- -
question, it may continue with the proceedings and make an award
notwithstanding that a party had recourse to a Court in respect of such ruling
except where the court makes an order staying the proceedings.

Committee’s Recommendation: : ' '
That the provision in Clause 16 be retained (Senator David Umam Niger East) — Agreed to.

Question that Clause 16 do stand part of the Bill, put and agreedto. - o

Clause 17: Rules Applicable to Substance of Dispute..

(1

. (@

)

4

)

The arbitral tribunal shall decide the dispute in accordance with such ruies of.
law as are chosen by the parties as applicable to the substance of the dispute. = -

Any designation of the law or legal system of a given jurisdiction-or territory .
shall be construed, unless otherwise expressed, as directly refeiring.to the :.
substantive law of that jurisdiction or territory and not to its conflict of law.”
rules. -

Where parties fail to choose or designate any law orlegal system of a given® =

jurisdiction or territory as required in subsection (1) of this section, the
arbitral tribunal shall apply the law determined by the conﬂlct of law rules
which it considers applicable. : -

The arbitral tribunal shall not decide ex aequo- et bono' or as amiable
compositeur, unless the parties have expressly authorised it to'do so. -

In all cases, the arbitral tribunal shall decide in accordance with the terms of -
the contract and shall, where established by credible evidence, take account '

. of the usages of the trade applicable to the tfransaction.
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Committee’s Recommendation: :
That the provision in Clause 17 be retained (Sena;br David Umaru — Niger East) — Agreed to.

Que'stion that Clause 17 do stand part of the Bill, put and agreed to.

Interim Measures of Protection and Emergency Relief.

Clause 18: Appointment of an Emergency Arbitrator.

(D

@

3)

)

)

(©)

A party requiring emergency relief may, concurrent with or followmg the
filing of a request for a dispute to be referred to arbitration but prior to the’
coustitution of the arbitral tribunal, submit an application for the appointment
of an emergency arbitrator to any arbitral institution designated by the partIes,
or, failing such de51gnat10n to the Court.

The party requiring the appointment of an emergency arbitrator, shall provide
at least Ten (10) copies of the application to the arbitral institution or the Court
as the case may be and upon appointment of the emergency arbitrator, the
arbitral institution or the court shall forward a copy of the said application to
the emergency arbitrator so appointed. : ‘

The application shall include the following information —
(2) a statement of the Emergency Relief sought;

(b) the name in full, description, address and other contact detalls of each :

of the parties;

(c) a description of the circumstances giving rise to the application and of
the underlying dispute referred to arbitration;

(d)' the reasons why the applicant needs the Emergency Relief on an -
urgent basis that cannot await the constitution of an arbitral tribunal; -

(é) the reasons why the applicant is entifled to such Emergency Relief; -
and ?

® any -relevant ‘agreement(s) and, in particular, the arb1trat10n.
agreement(s). :

The application may contain such other documents or information as the . . -

applicant considers appropriate or as may contmbute 1o the efﬁ01ent. .
examination of the application. ‘ *

If the arbitral- institution or Court determines that it should accept the
application, it shall, unless the parties otherwise agree, appoint an emergency :.
arbitrator within two (2) business days after the date the apphcatlon is
received.

Once the Emergency Arbitrator has been appointed, the arbitral institution or

Court shall immediately notify the Emergency Arbitrator and other party or

parties named in the application, no later than the close of business on the
business day following the date the application is granted, or such other time,
not exceeding two (2) business days as the arbitral institution. or Court
considers to be appropriate in the circumstances and thereafter, all written
communications from the parties shall be submitted directly to the Emergency
Arbitrator with a copy to the other party.
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(10)

(11)

Every emergency arbitrator shall be and remain impartial and mdependent of
the parties involved in the dispute. :

A prospective emergency arbitrator shall sign and deliver to the parties a
staternent of acceptance, availability, impartiality and independence.

This Section and Article 27 of the First Schedule to this Act are not intended
to prevent any party from seeking urgent interim measures from a Court
under Section 21 of this Act, at any time prior to making an application for
such measures, and in appropriate circumstances thereafter pursuant to this

Act. Any application for such measures from a competent Court shall not be -

deemed to be an infringemeént or a waiver of the arbitration agreement.

Section and Article 27 of the First Schedule to this Bill are not intended to -
prevent any party from seeking emergency interim measures from a Court -
under Section 19 of this Bill, at any time prior to making an application for .

such measures, and in approprlate circumstances thereafter pursuant to thls
Bill. :

Any application for such measures from a competent Court shall not be
deemed to be an infringement or a waiver of the arbitration agreement.

Committee’s Recommendation:
That the provision in Clause 18 be retained (Senator Dawd Umam Nzger Easr) — Agreed to.

Question that Clause 18 do stand part of the Bill, put and agreed to.

Clause 19: Challenge of an Emergency Arbitrator.

¢y

@

(3)

@

Unless the parties otherwise agree — Co

(a) A challenge against the appointment of the Emergency Arbitrator
must be made within three (3) days from receipt by the party making
the challenge of the notification of the appointment or from the date

when that party was informed of the facts and circumstances on which: -
the challenge is based, if such date is subsequent to the rece1pt of such Lo

notification.

(b) The provisions of this Bill relating to the grounds for challetige of an. -

arbitrator (section 8) shall also apply to the grounds for challenge of =

an emergency arbitrator.

The arbitral institution or Court that appointed the Emergency Arbitrator will: -

decide the challenge after a reasonable opportunity has been afforded to the

Emergency Arbitrator and the parties to provide submissions in wrltmg, but s

no later than three business days after the date of the challenge. -

Where an emergency arbitrator dies or has been successfully challenged or

has been otherwise removed, or has withdrawn, the arbitral institution or -

Court shall appoint a substitute emergency arbitrator within two (2) busmess
days thereof. :

Where the emergency arbitrator is replaced, -the Emergency Relief
proceedings shall resume at the stage where the Emergency Arbitrator was -

replaced or ceased to perform his or her functions, unless the subsutute
Emergency Arbitrator decides otherwise. :
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Committee’s Recommendation:
That the provision in Clanse 19 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 19 do stand part of the Bill, put and agreed to.

Clause 20: Seat of the Emergency Relief Proceedings.
(D If the parties have agreed on the seat of arbitration, such seat shall be the seat
of the Emergency Relief proceedings.

2) Where the parties have not agreed on the seat of the arbitration, the arbitral
institution or Court that appointed the Emergency Arbitrator shall fix the seat
of the Emergency Relief Proceedings, without prejudice to the arbitral
tribunal's determination-of the seat of arbitration pursuant to Sectmn 32 of this
Bill. -

Committee’s Recommendation:
That the provision in Clause 20 be retained (Senator David Umaru — Nzger East) — Agreed to.

'Quesrion that Clause 20 do Srand part of the Bill, put and agreed to.

Clause 21: . Power of Court to Graat Interim Measures of Protection.
Without prejudice to Section 16 of this Bill, a Court shall have the power to issue:’
interim measures of protection for the purposes of and in relation to arbitration -
proceedings whose seat is in the Federal Repubtlic of Nigeria or in another country as
it has for the purpose of and in relation to proceedings in the Courts and shall exercise
that power within fifteen (15) days of any application, in accordance W1th the rules set
* out in the third schedule to this Bill. ‘ -

. Committee’s Recommendation: '
" That the provision in Clause 21 be retained (Senator David. Umam — Niger East) — Agreed to.:

Question that Clause 21 do stand part of the Bill, put and agreed to.

Clause 22: ~ Power of Arbitral Trlbunal to Grant Interim Measures.. .
(D Unless otherwise agreed by the parties, the arbitral trlbunal may, at the -
request of a party, grant interim measures. : P

(2) An interim measure is any temporary measure,‘ whether in the form of an
award or in another form, by which, at any time prior to the issuance of the -

award by which the dispute is finally decided, the arbitral tr1bu11_al ordersa. . -

party to —
(2) Maintain or restore the stafus quo pending determmatlon of the
dispute; -

()] Take action that would prévent or refrain from taking action that is
likely to cause, current or imminent harm or prejudice to the arbitral
process itself; :

(¢)  Provide a means of preserving assets out of whicha subsequent award
may be satisfied; or ;

(d) Preserve evidence that may be relevant and material to the resolution
of the dispute, or preserve the subject matter of the arbitration itseif.
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Committee’s Recommendation:
That the provision in Clause 22 be retamed (Senaror David Umaru Nzger East) — Agreed to.

Ouestion that Clause 22 do stand part of the Bill, put and agreed to.

Clause 23: Conditions for Grant of Interim Measures. :
(1 The party requesting an interim measure under Section 20 (2) (a) (b) and (c)
shall satisfy the arbitral tribupal that —

(a) Harm not adequately reparable by an award of damages is likely to
result if the measure is not ordered, and such damage substantially -
outweighs the damage that is tikely to result to the party against whom
the measure is directed if the measure is granted; and -

b There is a reasonable possibility that the requesting party will succeed
on the merits of the claim, provided that any determination on this
possibility shall not affect the discretion of the arbitral tr1buna1 in
making any subséquent determination. :

@ With regard to a request for an interim measure under section 20 (2)(d), the-

requirements in paragraphs (a) and (b) of subsection 1 of this Section shall
apply only to the extent the arbitral tribunal considers appropriate.

Commtttee s Recommendation:

_'That the provision in Clause 23 be retained (Senaror David’ Umam nger East) — Agreed to.

Question that Clause 23 do stand parr of the Bill, put and agreed to.

Clause 24: Appllcatlons for Prehmmary Orders. : _
(D Unless otherwise agreed by the parties, a party may, without notlce to any -

‘other party, make a request for an interim measure together with an

application for a Preliminary Order directing a party not to frustrate the -

purpose of the interim measure requested. S R

(2) The arbitral tribunal may grant a preliminary order provided it considers that - .

prior disclosure of the request for the interim measure to the- party agamst "
-whom it is du‘ected risks frustrating the purpose of the measure..

(3) - The conditions defined under Section 21-(1) of this Bill apply toany: . .
preliminary order, provided that the harm to be assessed under Section 21 . ..
(1)(a) is the damage likely to result from the order being. granted or not.: « ...

Committee’s Recommendation: o '
That the pr0v151011 in Clause 24 be retained (Senator Davzd Umam nger East) — Agreed to.

 Question that Clause 24 do stand part of the Bill, put and agreedto. "

Clause 25: Specific Regime for Preliminary Orders.
(1) Immediately after the arbitral tribunal has made a detemunatlon in respect of .
' an application for a preliminary order, the arbitral tribunal shall give notice -

to all parties of the request for the interim measure, the application for the -

preliminary order, the preliminary order, if -any, and all - other.
communications, including the content of any oral communication between any i
party and the arbltral tribunal in relation thereto.
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#
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The arbitral tribunal shall give an opportunity to any party’ against whoma. .. .
preliminary order is directed to present its case at the earhest practicable -

time.

The arbitral tribunal shall decide promptly on any objection to the preliminary

order.

A preliminary order shall expire after twenty (20) days from the date on

which it was issued by the arbitral tribunal. Although, the arbitral tribunal may -

issue an interim measure adopting or modifying the prelimirary order, after
the party against whom the preliminary order is directed has been given notice
and an opportunity to present its case. '

A preliminary order shall be binding on the parties but shall not be subject to

enforcement by a Court and such a preliminary order does not-constitute an.

award.

Commmee s Recommendation: P
That the provision in Clause 25 be retained (Senator David Umam Niger East) — Agreed to.

Question that Clause 25 do stand part of the Bill, put and agreed to. -

Clause 26: Modification, Suspension and Termination of Interim Measures and Preliminary -
Orders - .
The arbitral tribunal may modify, suspend or terminate an interim measure or'a
preliminary order it has granted, upon application of any party or, in exceptional
circumstances and upon prior notice to the parties, on the arb1tra1 tribunal’ s own_ -
initiative mcludmg but not Himited to where — - ‘

(@)
(b)
©

important facts were concealed from the Tribunal;

the interim measures or preliminary order was fraudulently obtained;- -

facts come to the knowledge of the tribunal, which, if the tribunal had known. .

at the material time, it would not have granted the order; and it is just and -

equitable in the circumstance to modify, suspend or terminate the order.

Commilttee’s Recommendation: ‘ :
That the provision in Clause 26 be retamed (Senator David Umam — Nzger Easr) — Agreed to.

Question that Clause 26 do stand part of the Bill, put and agreed to, v U -

Clauge 27: Order by the Arbitral Tribunal for Provision of Security.

)

@

The arbitral tribunal may requrre the party requesting an inferim measure to
provide approprlate security in connection with the measure.

The arbitral tribunal shall require the party applying for a preliminary order
to provide security in connection with the order unless the arbrtral tr1buna.1';

considers it inappropriate or unnecessary to do so.

Committee’s Recommendation: o
That the provision in Clause 27 be retained (Senator David Umary — Niger East) — Agreed to.

Quiestion that Clause 27 do stand part of the Bill, put and agreed to, =
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Clause 28:  Disclosure of Material Change in Circumstances..

1) The party requesting an interim measure shall prompﬂy disclose any matenal'

change in the circumstances upon which the measure was requested or
granted. ,

2 The party applying for a preliminary order shall disclose to the arbitral
tribunal all circumstances that are likely to be relevant to the arbitral
tribunal's determination whether to grant or maintain the order, and such

obligation shall continue until the party against whom the order has been

requested has had an opportunity to present its case.

(3) The party applying shall have the same disclosure obligation with respect to
the preliminary order that a requesting party bas with respect to an interim
measure under subsection (1) of this Section. :

Commiittee’s Recommendation: C
That the provision in Clause 28 be retained (Senator David Umam — ther East) — Agreed to.

Question that Clause 28 do stand part of the lel, put and agreed to.

Clause 29: Costs and Damages :

(1) The party requesting an interim meastre or applymg for a prelmunary order
shall be liable for any costs and damages caused by the measure or the order
to the party against whom it is directed if the arbitral tribunal later determines
that, in the circumstances, the measure or the order should not have ‘been
granted.

2 The arbitral tribunal may award such costs and damages at a.ny pomt during
the proceedings.

Committee’s Recommendation:
That the provision in Clause 29 be retained (Senator Dawd Umam Nder East) — Agreea’ to.

Question that Clause 29 do stand part of the Bill, put and agreed to.

Clause 30: Recogmfuon and Enforcement of Interim Measures.
(D An interim measure issued by an arbitral tribunal shall be bmdmg and, unless

otherwise provided by the arbitral tribunal, shall, subject to Section 29, be

enforced upon application to the Court, irrespective of the country n wluch 1t LS

. was issued, subject to Section 29 of this Bill. : wh

) The party who is seeking or has obtained recogniti('m or enforcement of an
interim measure shall promptly inform the Court of any termination,
suspension or modification of that interim measure. :

(3)  The Court to which a request for recognition and enforcement of-an interim
measure is presented may, if it considers it proper, order the requesting party = -
to provide appropriate security if the arbitral tribunal has not already made a .- -
determination with respect to security or where such a decmon 18 necessary' :

to protect the r1ghts of third parties,

Committee’s Recommendation: '
That the provision in Clause 30 be retained (Senator David Umaru — Nzger East) — Agreed to.

Question that Clause 30 do stand part of the Bill, put and agreed to.




No. 59 - Thursday, 1st February, 2018 : 1615 -

Clause 31: Grounds for Refusing Recognition or Enforcement of Interim Measures.
(1 Recognition or enforcement of an interim measure may be refused only —

(2) at the request of the party agéinst whom it is invoked if the Court is
satisfied that —

@) such refusal is warranted on the grounds set forth in Section
57 (2) (a) (D), (i), (iii), (iv), (v), (vi) or (vii) of this Bill, or;

(i) the arbitral tribunal's decision with respect to the provision of
' security in connection with the interim measure issued by the
arbitral tribunal has not been complied with; or
(iii)  the interim measure has been terminated or suspended by the
arbitral tribunal or, where so empowered, by a competent
authority in the Country in which the arbitration takes place or
under the law of which that interim measure was granted;

(b)  if the Court finds that —

) the interim measure is -incompatible with the powers
conferred upon the Court, unless the Court decides to
reformulate the interim measure to the extent necessary to -
adapt it to its own powers and procedures for the purposes of
enforcing that interim measure and without modifying its.
substance; or :

(ii) any of the grounds set forth in Section 57 (2)(b) apply to the
recognition and enforcement of the interim measure. :

2) Any determination made by the Court on any ground in subsection (1) of this .
section, shall be effective only for the purposes of the apphcatlon to recognize
and enforce the interim measure. :

3) The Court where recognition or enforcement is sought shall not, in making that
determination, undertake a review of the substance of the interim measure. - -

Committee’s Recommendation: ' ‘
That the provision in Clause 31 be retained (Senator Davzd Umam — Nzger Easr) —_ Agreed to.

Question that Clause 31 do stand part Of the Bill, put and agreéd t0. - ". ,
Conduct of Arbitral Proceedings.

Clause 32: Equal Treatment of Partnes. - ' ‘
In any arbitral proceedings, the arbitral tr1bunal shall ensure that the parties are —:

(2) treated with equality and that each party is gwen a full opportumty of
presenting its case. :

() Accorded a fa1r resolution of the dispute without unnecessary delay or
expense. :
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Commiittee’s Recommendation: :
That the provision in Clause 32 be retained (Senator Dawd Umaru — Nzger Easty — Agreed to.

Question thar Clause 32 do stand part of the Bill, put and agreed to.

Clause 33: Arbitral Preceedings.

ey

@

(3)

Subject to the provisions of this Bill, the partres are free to agree on the
procedure to be followed by the arbitral tribunal in conducting the
proceedings, otherwise, the arbitral proceedings shall be in accordance with
the procedure contained in the Arbitration Rules set out in the First Schedule
to this Bill. :

Where the agreed procedure or Rules referred to in subsection (1) of this
section contain no provision in respect of any matter related to or connected
with particular arbitral proceedings, the arbitral tribunal shall conduct the
arbitral proceedings in such a manner as to be consistent Wlth section 30 of
this Bill. : :

The power conferred on the arbitral tribunal under subsection (2) of this
section shall include the power to determine the admissibility, relevance,
materiality and weight of any evidence placed before it.

Commiittee’s Recammendaaon :
That the provision in Clause 33 be retained (Senator Davzd Umam Niger East) — Agreed to.

Question that Clause 33 do stand part of the Bill, put and agreed to. -

Clause 34: The Seat and Place cf the Arbitration.

(D

2

The seat of the arbitration shall be desrgnated -—
() by the parties to the arbitration agreement, or failing such agreement;

(b) by any arbitral or other institution or person vested authorised by the
-parties wrth powers in that regard, or failing such authorisation;,

{c) by the arbitral tribunal if so authorlzed by. the parties;

(d) in the absence of any such designation, it shall be determined, having -
regard to the parties’ agreement a.nd all the relevant circumstances.

Where the parties have not designated the seat of the arbltratlon and they have .-
not authorized any arbitral or other imstitution or the arbitral tribunal.to -
designate the seat of the arbitration, then the seat of the arbitration shall be any
place in Nigeria as the arbitral tribunal may determine, unless the arbitral
tribunal decides that a place in another country should be the seat of the
arbitration having regard to all the relevant circumstances, mcluchng, but not
limited to — :

(a) the country w1th which the parties and the transaction have the closest .
connection; -

(b the law that the parties have selected to govern their substantive rights

under the coniract, and

(c) any law that the parties may have chosen to govern the arbitration,
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(3 Notwithstanding the provisions of subsections (1} and (2) of this Section, the -
- arbitral tribunal may, unless otherwise agreed by the parties, meet at any-
place it considers appropriate for consultation among its members, for hearing
witnesses, experts or the parties, or for-inspection of goods, other property or -
documents.

(4) In this section the expression "seat of arbitration" means the juridical seat of
the arbitration for purposes of determination of the law that will govern the
arbitration.

Commiitee’s Recommendation: ‘ ‘
That the provision in Clause 34 be retained (Senator David Umaru — Niger East) — Agreed 1o0. .

Question that Clause 34 do stand part of the Bfll, put and agreed to.

Clause 35: Commencement of Arbitrai Proceedings. .
Unless otherwise agreed by the parties, arbitral proceedlngs in respect ofa part1cu1ar
dispute shall commence on the date on which a written communication containing a

request for the dispute to be referred to arbitration is received by the respondent.

Commitiee’s Recommendatton
That the prov1s1on in Clause 35 be retained (Senator David Umaru — Niger East) — Agréed to. - -

Question that Clause 35 do stand part of the Bill, put and agreed to.

Clause 36: Application of Statutes of Limitation to Arbitral Pmceedmgs

(D The Limjtation Act apphes to arbltral proceedings as they apply to Jud1c1al :
proceedings. .

2 In computing the time prescribed by the Lirhitation Act for the commencement
' of judicial, arbitral or other proceedmgs in respect of a dispute Whlch was the -
subject matter of — :
(a) an award which the court orders to be set aside or declares to be of .

: no effect, or O

(b) the affected part of an award which the court orders to be set as1de in- -
part, or declares to be in part of no effect,

the period between the commencement of the arbitration and the date‘ of the -. -

order referred to in paragraph (a) or (b)’ of subsection (1) of this secuon shall’ - 57 :
be excluded. : . :

3 In determining for the purposes of the Limitation L.aws Act when a cause of
action accrued, any provision that an award is a condition precedent to.the
“bringing of legal proceedings in respect of a matter to which an arbltratlon o
agreement applies shall be disregarded, c

4 In computing the time for the commencement of proceedings to enforce an
arbitral award, the period between the commencement of the arbxtranon and
the date of the award shall be excluded

Committee’s Recommendation:
That the prov131on in Clause 36 be retained (Senator David Umam Nzger Easty — Agreed to. .

Quesrzon that Clause 36 do stand part of the Bill, put and agreed to.
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Clause 37:

Language to be Used in Arbltral Proceedings. - -

(1)

@

3)

The parties are free to agree on the language or Ianguages to be used in the
arbitral proceedings, but where they do not do so, the language to be used shall-
be English. ‘

Any language or languages agreed upon by the parties or applied under
subsection (1) of this section, shall, unless a contrary intention is expressed by
the parties or the Arbitral Tribunal, be the language or languages to. be used
in any written statements by the parties, in any hearing, award decision or any
other communication in the course of the arbitration. »

The arbitral tribunal may order that any documentary evidence shall be -

accompartied by a translation into the language or languages agreed upon by
the parties or determined by the arbttral tribunal. : e

. Commitiee’s Recommendation: ‘
That the provision in Clause 37 be retained (Senator David Umam - Niger East) — Agreed to. .

Question that Clause 37 do stand part of the Bill, put and agreed to.

Clause 38:

Poiuts of Claim and Defence.

(1)

@)

()

“)

The claimant shall in the points of claim and within the perjod agreed upon by

the parties or determined by the arbitral tribunal, state the facts supporting the - |

claim, the points at issue and the relief or remedy sought, and the respondent

shall state, in the Points of Defence, the response in respect of those -
particulars, unless the parties have otherwise agreed on the requ1red elements :
-of the points of claim and defence. .

The parties may submit such further statements as they may agree or as the
arbltral tribunal may direct. Lo ‘

The parties may submit with their statements under subsections (1) and (2) of
this Section, all the documents they consider to be relevant or they may add. . ..
a reference to the documents, or other evidence they hope to subm1t durmg the o

course of the arbitral proceedmgs L

Unless otherwise agreed by the parties, a party may amend or supplement the
claim or defence during the course of the arbitral proceedings, if the arbitral

tribunal considers it appropriate to allow such amendment. or supplement,- .

having regard to the time that has elapsed before the making of the amendment:: - :: e

Commiitee’s Recommendation: :
That the provision in Clause 38 be retained (Senator Davzd Umam Nzger Easr) — Agreed to. .

Question that Clause 38 do stand part of the Bill, put and agreed to.

Clause 39;

Power of the Arbitral Trlbunal as to Remiedies. |

)

@

The parties may agree on the powers exerc1sab1e by the arbltral trlbunal as .
regards remedies. A : ‘

Unless otherwise agreed by the parties, the arbitral tribunal has the following

powers —

(a) it may make a declaration as to any matter tc be determm.ed in the
proceedings.

" or supplement and the need to avoid unnecessary delay and expense.. . -~ .. - .-
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(b) it may order the payment of a sum of money, in any currency clanned
by a party.

© The tribunal has the same powers as the court —
{1 to order a party to do or refrain from doing anything;

{ii) to order specific performance of a contract (other than a
contract relating to land);

(iii)  to order the rectification, setting aside or cancellation of a
deed or other document.

Committee’s Recommendation: -
That the provision in Clause 39 be retained (Senaror Dawd Umam Nzger Easr) — Agreed to.

Question that Clause 39 do stand parr of the Bill, put and agreed to. .

Clause 40; Hearmg and Written Proceedings.
(H Subject to any contrary agreement by the parties, the arbitral tribunal shall
decide whether the arbitral proceedings shall be conducted — = :
(a) by holding oral hearings for the presentation of evidence or oral
arguments, or :

(b) on the basis of documents or other materials; or

(©) by a combination of the methods described in paragraphs (a) and (b)
' of this subsection, and unless the parties have agreed that no hearing
be held, the Arbitral Tribunal shall hold such hearings at an
appropriate stage of the proeeedmgs if requested so to do by any of the

party.

(2) The arbitral tribunal shall give the parties sufficieni advance notice of any
hearing and of any meeting of the arbitral tribunal, held for the purposes of
inspection of documents, goods, or other property. oo .

3 Except on the application for a Preliminary Order under Section 24 of this: - .-
" Act, every statement, document or other information supplied to the arbitral -
tribunal or other authority by one party shall be communicated to the other

party.

) Any expert report or evidentiary document on which the arbitral tribunal may = -
rely in making its deciston shall be made available to the parties. -

5 Unless otherwise agreed by the parties, the arbitral trlbunal may for the
purposes of the arbitral proceedings concerned — :
(a) direct that a party to an arbitration agreement or a witness who gives .
evidence in proceedings before the arbitral tribunal be exammed on -
oath or on affirmation, and : :

(b) administer oaths or affirmations for the purposes of the examination.-

Committee’s Recommendation:
That the prowsmn in Clause 40 be retained (Senator David Umam Nzger East) — Agreed to.

Question that Clause 40 do stand part of the Bill, put and agreed to. -
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Clause 41:

Censelidation and Concurrent Hearing.

€y

@

3

[e

)

(©)

Y

®

9

The Parties may agree —

(@) that the an arbitral proceedings shall be consolidated with- other
arbitral proceedings between the same parties, or

(b) that for the purpose of two or more proceedings between the same
parties, concurrent hearings shall be held on such terms as may be
agreed.

Unless the parties agree to confer such power on the tribunal, the arbitral
tribunal has no power to order consolidation of proceedmgs or concurrent

~ hearings -

In deciding whether to consolidate proceedings or to hold concurrent hearings,
the arbitral tribunal shall take into account the circumstances of the case;
which may include, but are not limited to, whether one or more arbitrators
have been nominated or confirmed in more than one of the arbitral
proceedings, and if so, whether the same or different arbitrators have been
confirmed or appointed.

Where the Arbitral Tribunal decides to consolidate two or more arbitral

proceedings, the arbitral proceedings shall be consolidated into the arbitral = -

proceedings that commenced first, unless all parties agree or the arbitral
tribunal decides otherwise taking into account the circumstances of the case,

The Arbitral Tribunal shall provide copies of such decision to all part1es and
t0 any confirmed arbitrator(s) in all arbitral proceedings. o

The consolidation of two or more arbitral proceedings is without prejudice tor

~ the validity of any act done or order made by a Court in support of the relevant

arbitral proceedings before it was consolidated.

Where the arbitral tribunal decides to consolidate two or more arbitral

proceedings, the parties to all such arbitral proceedings shall be deemed to - -

have waived their right to designate an arbitrator and arbitrator(s) in the .
proceedings into which the other arbitral proceedings are consohdated shaﬂ -
continue with the consolidated proceedings. Ch

* Where any arbitrator ceases to act pursuant to subsectlon (7) of thlS sectlon :

it shall be without prejudice to —

(a) the valldlty of any act done or order made by that arbitrator before his
or her appointment ceased; -

(b) the arbitrator's entitlement to fees and expenses subject to Sectlon 50
(2) of this Act; and :

() the date when any claim or defence was raised for the purpose of . . :

applying any Statutes of Limitation or any similar rule or provision.

The parties shall not object to the validity and/or enforcement of any award
made by the arbitral tribunal in the consolidated proceedmgs on the basis of the
arbitral proceedings under this section. : -
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Comumittee’s Recommendation: '
'That the provision in Clause 41 be retained (Senaz‘or David Umam Nzger East) — Agreed 10.

Question that Clause 41 do stand part of the Bilt, put and agreed to.
Clause 42: Joinder of Parties.

¢} The Arbitral Tribunal shall have the power to allow an additional party to be
joined to the arbitration, provided that, prnna facie, the additional party is
bound by the arbitration agreement giving rise to the arbitration.

{2) The Arbitral Tribunal's decision pursuant to subsection (1) of this Section is
without preJudme to its power to subsequently decide any questlon as to its
jurisdiction arising from._such dee1smn

3) Anexisting party to the arbitral proceedings wishing to join an additional party
to the arbitration shall submit a Request for Joinder to the tribunal and the
Tribunal may fix a time limit for the submission of a Request for Joinder.

(4) - The Request for Joinder shall include the following —

(a) the names and addresses, telephone mumbers, and email addresses of
each of the parties in the existing arbitration, and the additional party;
W) a request that the additional party be joined to the arbitration;

(c) a reference to the contract(s) or other legal instrument(s) out.of or in
relation to which the request arises; :

(d) . a statement of the facts supporting the request;
& the legal arguments supporting the request;

‘ )] the relief or remedy sought; and

(2 confirmation that copies of the Request for Joinder and any exhibits - -

included therewith have been or are being served snnultaneously on -
all other parties and the tribunal. T

3 The additional party shall submiit to the tribunal an Answer to the Request for
Joinder within ﬁfteen (15) days of the receipt of the Request for Joinder.

6) The Answer to the Request for Jomder shall include’ the following — : ... .
: (a) the name, address, telephone numbers, and email address of the
additional party and its counsel if different from the descrlptlon
contained in the Request for Joinder;

(b) any plea that the Arbitral Tribunal has been improperly constltuted-
and/or lacks Jlll‘lSdlCthIl over the additional party, : :

(©) the additional party's comments on the particulars set forth in the.
Request for Joinder, pursuant to Section 40 (4) (a) to (e);

(@ the addltlonal party's answer to the relief or remedy sought in the-.
Request for Joinder, pursuant to Section 40 (4) (f);

(e} details of any claims by the add1t10nal party against any other party to
the arbitration;
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6 confirmation that copies of the Answer to the Request for Joinder and -
any exhibits included therewith have been or are being served
simultaneously on all other parties and the arbitral tribunal,

A third party wishing to be joined as an additional party to the arbitration shall
submit a Request for Joinder to the arbitral tribunal and the provisions of
subsection (4) of this Section shall apply to such Request for Joinder.

The other parties to the arbitration shall submit their comments on the Request

for Joinder to the arbitral tribunal within 15 days of receiving a Request for

Joinder pursuant to Section 40 (3) or 40 (6) and such comments may include

but not limited to the following particulars —

(@) any plea that the-arbitral tribunal lacks jurisdiction over the addmonal
party;

(b) comments ont the part1cu1ars set forth in the Request for Joinder,
pursuant to Section 40 (4) (a) to (e);

{©) answer to the relief or remedy sought in the Request for Joinder,
pursuant to Section 40 (4) (f);

@ details of any claims against the additional party; and:

(&) confirmation that copies of the comments have been or are being
served simultaneously on all other parties and the tribunal. -

The parties waive any objection, on the basis of any decision to join an-
additional party to the arbitration, to the validity and/or enforcement of any -
award made by the arbitral tribunal in the arbitration. :

The parties shall not object to the validity and/or enforcement of any award .- . .

made by the arbitral tribunal in the consolidated proceedings on the bas1s of the -
arbitral proceedings under this section. :

Committee’s Recemmendation:
That the provision in Clause 42 be retained (Senaror David Umam Nzger Easty — Agreed to..

Question that Clause 42 do srand part of the Bill, put and agreed to.: . + .

Clause 43: Default of a Party

ey

Unless otherwise agreed by the pames if, w1th0ut showmg sufﬁment causé— . .o

(2) the claimant fails to state the claim as required under section 36 (1) -
of this Bill, the arbitral tribunal shall terminate the proceedings .-
provided that where a respondent has a counterclaim or has evinced
an intention to file same, the proceedings shall not be terminated; or -

(b) the respondent fails to state the defence as required under section 36 .

(1) of this Act, the arbitral tribunal shall contimue the proceedings.

without treating such failure in itself as an admission of the clalmant'
allegation; or o

() any party fails to appear at a hearing or to produce evidence whether

. documentary or otherwise, the arbitral tribunal may continue the
proceedings and make an award-on the evidence before it. :
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) The parties may agree on any additional powers of the arbitral tribunal for the
proper and expeditious conduct of the arbitration in case of a party's default

(3) Unless otherwise agreed by the parties, if the arbitra] tribunal is satisfied that
there has been inordinate and inexcusable delay on the part of the claimant in
pursuing the claim and that the delay —

(a) - gives rise, or is likely to give rise, to a substantial risk that a fair
resolution of the issues in that claim will not be possible, or

()] has caused, or is 11kely to cause serious prejudice to the respondent
the arbitral tribunal may make an award dismissing the claim .

4) Unless otherwise agreed-by the parties, if without showing cause, a party fails
to comply with any order or directions of the arbitral tribunal, the arbitral
tribunal may make a peremptory order to the same effect, prescribing such
time for compliance with it as the tribunal considers appropriate. -

(5 Unless otherwise agreed by the parties, if a claimant fails to comply with a
peremptory order of the arbitral tribunal to provide security for costs, the
arbitral tribunal may make an award dismissing its claim. : :

(6) * Unless otherwise agreed by the parties, if a party fails to comply W1th any
other kind of peremptory order, then the tribunal may — . *
(a) direct that the party in default shall not be entitled to rely upon any.:
' allegation or material which was the subject matter of the order; *

(b) draw such adverse inferences from the act of non-corpliance as the
circumstances justify; -

© proceed to an award on the basis of such materials as have been .
properly provided to it; ' ‘

(d) ~  make such order as it thinks fit as to the payment of costs of the':

arbitration incurred in consequence of the non-compliance..

Commiittee’s Rewmmendanon : '
That the prov1s10n in Clause 43 be retained (Senator Davzd Umam Nzger East) — Agreed to..

Question that Clause 43 do stand part of the Bill, put and agreed to..

Clause 44: Power of Arbitral Tribunal to Appomt Expert : ' :
e Unless otherwise agreed by the parties, the arb1tral tr1buna1 may — : o

(a) appoint one or more experts to report to it on a specific issue to be
determined by the arbitral tribunal; T

()] subject to any legal privilege that a party may assert, require a party
to give to the expert any relevant information or to produce or provide
access (0 any documents, goods or other properties for inspection.

2) Unless otherwise agreed by the parties, if a party so requests or if the arbitral
tribunal considers it necessary, any expert appointed under subsection (1) of -
this . Section shafl, after délivering the expert's written or oral report, -
participate in a hearing where the parties shall have the opportunity of putting -
questions to the expert and presenting other expert witnesses to testify on the1r :
behalf on the points at issue
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Committee’s Recommendatwn
That the provision in Clause 44 be retained (Senator David Umaru — Nzger East) — Agreed to.

Question that Clause 44 do stand part of the Bill, put and agreed'z‘o.

Clause 45; Power of Court to Order Attendance of Witness.
o At the request of a party to the arbitral proceedings, a Court or a Judge in
Chambers may order that a writ of subpoena ad testificandum or of subpoena
duces tecum shall be issued to compel the attendance before any arbitral
tribunal of a witness wherever they may be within Nigeria.

)] The Court or a Judge in Chambers may also order that a writ of habeas corpus
ad testificandum shall issue to bring up a prisoner for examination before any
arbitral tribunal. :

(3) . The provisions of any written law relating to the service or execution outside -
a State of the Federation of any such subpoena or order for the production of -
a prisoner, issued or made in civil proceedings by the Court, shall apply in
relation to a subpoena or order issued or made under this Section.

Committee’s Recommendation:
That the provision in Clause 43 be retained (Senator David. Umaru Nzger Easty — Agreed to. -

Question that Clause 45 do stand part of the Bill, put and agreed to..
Making of Award and Termination of Proceedings.

Clause 46: Decﬂsmn Making by Arbitral Tribunal.
(1) In an arbitral tribunal with more than one arbitrator, any decision of the
tribunal shall, unless otherwise agreed by the parties, be made by a maJ 01'1ty‘
of all its members. : g

(2) Subject to any applicable mandatory provisions under this law, in any arbifral .
tribunal, the presiding arbitrator may, if so authorized by the parties or all the . .
members of the arbitral tribunal, decide questions relating to the procedure to
be followed at the arbitral proceedings. SRR

Committee’s Recommendation; S ,
That the provision in Clause 46 be retamed (Senator Davzd Umam — Nzger Easty — A4 greed to.

Question that Clause 46 do stand part of the Bill, put and agreed to.:

Clause 47: Settlement, ‘ ‘
(1) If, during the arbitral proceedings, the pames settle the d1spute the arbitral
" tribunal shall terminate the arbitral proceedings, and shall, if requested by the
parties and agreed to by the arbitral tribunal, record the settlement in the form
of an arbitral award on agreed terms. k :

(2) An award on agreed terms recorded under subsectlon (1) of this Section
shall—
(a be in accordance with the provisions of Section 47 of ﬂl’lS Rill and state
_ that it is such an award; and c

(o) have the same status and effect as any other award on the merits of
the case.
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Commzttee s Recommendation: : ‘ :
That the provision in Clause 47 be retained (Senator David Umaru — Nzger East) — Agreed to.

Quesnon that Clause 47 do stand p_arz of the Bill, put and agreed fo.

Clause 48: Award of Interest.
1 The parties may agree on the powers of the arbitral tribupal to the award of
interest.

2) Unless otherwise agreed by the parties the following provisions shall apply —

(a) The arbitral tribunal may award simple or compound interest from
such dates, at such rates and with such rests as it considers just —.

® on the whole or part of any amount awarded by the arbitral
tribunal, in respect of any period up to the date of the award; -

(ii) on the whole or part of any amount claimed in the arbitration
and outstanding at the commencement of the arbitral
proceedings but paid before the award was made, in respect
of any period up to the date of payment; :

(b)  The arbitral tribunal may award simple or compound interest {rom the -
date of the award, or any later date, until payment, at such rates and
with such interests as it considers just in the case, on the outstanding.
amount of any award, including any award of interest under .
subsection (3) and any award as to coSts; :

{©) References in this section to an amount awarded. by the arbitral.
tribunal include an amount payable in consequence of & declaratory o
award by the tribunal. T
' Commzttee s Recommendation: : i

That the prov1s10n in Clause 48 be retamed (Senator David Umary. — nger Easr) — Agreed to. -
Question that Clause 48 do stand part of the Bill, put and agreed to.. - < - -

Clause 49; Form and Contents of Award, : ' '
0 Any award made by the arbitral tr1buna1 shall be in writing and 31gned by the
arbitrators. . ‘ 2

(2) Where the arbitral tribunal comprises more than one arbitrator, the signatures
of a majority of all the members of the arbitral tribunal shall sufﬁce if the
reason for the absence of any signature is stated.

3y The arb1tra1 tribunal shall state on the award —
(a) the reasons upon which it is based, unless the part1es have agreed that
no reasons are to be given or the award is an award on agreed terms
under Section 45 of this Bill;

(b the date it was made; and
() the seat of the arbitration as agreed or determined under Section 32

(1) of this Bill, which seat shall be deemed to be the place where the
award was made. .
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4 Subject to the provisions of section 54 of this Bill, which relate to the power -
of the arbitral tribunal to withhold an award upon a failure to pay fees and
expenses of the arbitrators, a copy of the award made and-signed by the
arbitrators in accordance with subsections (1) and (2) of this section shall be
delivered to each party. ' -

Committee’s Recommendation:
That the provision in Clause 49 be retained (Senator David Umaru Nzger Easty — Agreed to.

Question that Clause 49 do stand part of the Bill, put and agreed to.

Clause 50: Termination of Proceedmgs. '
¢ The arbitral proceedings shall tenmnate When the ﬁnal award is made or
when an order of the arbitral tribunal is issued under subsection (2) of this
Section. '

(2) The arbitral tribunal shall issue an order for the temnnatlon of the arbltral
proceedings when — :
(a) the claimant withdraws the claim, unless the respondent objects
thereto and the arbitral tribunal recognizes a legitimate interest on its
part in obtaining a final settlement of the dispute; or

(b) the parties agree to the termination of the arbitral proceedings; or

(c) the arbitral tribunal finds that continuation of the arbitral proceedings
has for any other reason become unnecessary ot impossible:

(€)] Subject to the provisions of Sections 49 and 55 (3) and (6) of this Bill, the -
mandate of the arbitral tribunal shall cease on termination of the arbitral
proceedings. S

Cominiitee’s Recammendmon '
That the provision in Clause 50 be retained (Senator Davzd Umaru — Nzger East) — Agreed to.

Question that Clause 50 do stand part of the Bill, put and agreed to.’

Clause 51: Correction and Interpretation of Award and Additional Award. -
H Unless another period has been agreed upon by the parties,’ a party may,
" within thirty (30) days of the rece1pt of an award and with notice to the other
party, request the arbitral tribunal — - - . . h .

(2) to corréct in the award any errors in computation, amy clermal or
typographical errors or any errors of a similar nature,

)] to give an interpretation of a specific point or part of the award. +. -

@ If the arbitral tribunal considers any request made under subsection (1) of this -
Section to be justified, it shall, within thirty (30) days of receipt of the request,
make the correction or give the interpretation, and such correction. or
interpretation shall form part of the award. ERE

3 The arbitral tribunal may, on its own volition and within thirty (30) days from .
the date of the award, correct any error of the type referred to in subsectmn
(1) (a) of this Secuon — '
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Unless otherwise agreed by the parties, a party may within thirty (30) days of
receipt of the award, request the arbitral tribunal to make an additional award
as to the claims presented in the arbitral proceedings but omltted from the.
award. :

"If the arbitral tribunal considers any request made under subsection (4) of this

Section to be justified, it shall, within sixty (60) days of the receipt of the
request; make the additional award.

The arbitral tribunal may, if it considers it necessary, extend the time limit
within which it shall make a correction, give an interpretation or make an
additional award under subsection (2) or (5) of this section.

The provisions of sect10n 47 of this Bill, which relate to the form and contents
of an award, shall apply to any correction or interpretation or to an add1t1ona1 ‘
award made under this section. -

Committee’s Recommendation: ' '
That the provision in Clause 51 be retained (Senator David Umaru — Nzger East) — Agreed fo.

Question that Clause 51 do stand part of the Bill, put and agreed to.

Costs

Clause 52: Costs of the Arbitration.

M

(2)

The arbitral tribunal shall fix costs of arb1trat10n in iis award and the term
"costs" includes — : ‘ :

(@)  the fees of the arbitrators ;
(b) the travel and other expenses incurred by the arbitrators;

() the cost of expert advice and of other assistance required by the -
arb1tral tribunal;

(d) the travel and other expenses of parties, witnesses and other experts - -
consulted by the parties to the extent that such expenses are approved. * -

by the arbitral tribunal having regard to what is reasonable in the .
cucumstances ST

(e) the costs for legal representation and assistance of .the successful :

party if such costs were claimed during the arbitral proceedings, and - -

only to the extent that the arbitral tribunal determines that the amount. .
of such costs is reasonable; :

® administrative costs such' as cost of the arbitral institution or the
appointing authority, cost of venue, sitting and correspondence; - -

(2) the costs of obtaining Third-Party Funding; and
(h) other costs.
The fees of the arbitral tribunal shall be reasonable in amount; taking into

account the amount in dispute, the complexity of the subject-matter, the time
spent by the arbitrators and any other relevant circumstances of the case.
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Committee’s Recommendation: ‘ :
That the provision in Clause 52 be retained (Senator Dawd Umaru — -Niger East) — Agreed fo.

Question that Clause 52 do stand part of the Bill, put and agreed to.
Clause 53: Deposit of Cests.

(1) The arbitral tribunal, on its establishment, may request each party to deposit
an equal amount as an advance for the costs referred to in paragraphs (a), (b)
and (c) of Section 50(1) of this Bill.

2) During the course of the arbitral proceedings, the arbitral tribunal may request
supplementary deposits from the parties. - : :

3) If the required deposits are not paid in full within thirty (30) days after the . .
receipt of the request, the arbitral tribunal shall so inform the parties in order
that one or more of them may make the required payment; and if such
payment is not made, the arbitral tribunal may order the suspensmn or
termination of the arbitral proceedings.

Commilttee’s Recommendation:
That the provision in Clause 53 be retained (Senator David Umaru — ther East) — Agreed to.

Question thar Clause 53 do stand part of the Bill, put and agreed 10.

Clause 54: Security for Costs. ‘ i

1)) The arbitral tribunal shall have the power, upon the application of a paity, to
order any claiming or counterclaiming party to provide security for the legal
or other costs of any other party by way of deposit or bank guarantee or inany . -
other manner and upon such terms as the arbitral fribunal considers -
_appropriate, including the provision by that other party of a cross-indemnity,
itself secured .in such mamner as the arbitral tribunal considers appropriate
for any costs and losses incurred by such claimant or counter claimant in. -
prov1dmg security. -

2) The amount of any costs and losses payable under a cross-indemmnity- under
subsection (1) of this Section may be determined by the arbitral tr1buna1 inonel: - -
or more awards. ; :

3) In the event that a claiming or counterclaiming party does not comply with any .
order to provide security under this Section, the arbitral tribunal may stay that
party's claims or counterclaims or dismiss them in an award. :

Committee’s Recommendatwn '
That the provision in Clause 54 be retained (Senaror Dawd Umaru — nger Easr) — Agreed to.

Question that Clause 54 do stand part of the Bill, put and agreed to. -

Clause 55: Joint and Several Liability of the Parties for Arbitrator's Fees and Expenses.
(D The parties are jointly and severally liable to pay the arbitrators such
reasonable fees and expenses , if amy, as are appropriate in the
circumnstances. | :

(2) - In this section, references to arbitrators include an arbitrator an arbitral -
institution and an appointing authority, who ceased to act.
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Committee’s Recommendation: ‘
That the provision in Clause 55 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 55 do stand part of the Bill, put and agreed fo.

Clause 56:  Lien on the Award.

ey

)

&)

(4)

3

(6)

(N

The arbitral tribunal or institution may refuse to dellver an award to the
parties except upon full payment of the fees and expenses of the arbitrators or
the arbitral institution. -

In the event that the fees and expenses of the arbitrators or the arbitral
institution have not been agreed, and the arbitral tribunal or arbitral institution
refuses on that ground to deliver an award, a party to the arbitral proceedings
may, upon notice to the other parties, the tribunal and, if applicable, the.
arbitral institution, apply to the Court, which may order that — _
(2) the arbitral tribunal or arbitral institution shall deliver the award on

© the payment into Court by the applicant of the fees and expenses due -

or demanded, or such lesser amount as the Court may specify,

- (b) the amount of the fees and expenses properly payable shall be

determined by such means and upon such terms as the Court may
direct, and ;

(c). out of the moﬁey paid into Court there shall be paid out such fees and
expenses as may be found to be properly payable and the balance of
the money, if any, shall be paid out to the applicant. :

For this purpose the amount of fees and expenses properly payable is the
amount the applicant is liable to pay under Section 53 or any agreement
relating to the payment of the arbitrators. -

No app11cat1en to the Court may be made unless any available arbitral process
for appeal or review of the amount of the fees or expenses demanded has beenn .
exhausted :

References in this section to arbitrators include an arbitrator who has ceased - ...

to act.

The leave of the Court is required for any appeal froma dec151011 of the Court -~ - ;
under this Sect1011 : : : :

Nothing in this section shall be construed as excluding an application under .
Section 55 where payment has been made to the arbltrators in order to obtain -
the award. :

Committee’s Recommendation:
That the provision in Clause 56 be retained (Senator David Umczm — Nzger Easz‘) — Agreed to..

Question that Clause 56 do stand part of the Bill, put and agreed to.

Recourse Against Award.

Clause 57: Applcation for Setting Aside an Arbitral Award..

6y

A party who is aggrieved by an arbitral award may have recourse to a court
against the arbitral award by way of an application made for setting as1de in
accordance with subsections (3) and (4) of this section. S
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An application for setting aside an arbitral award shall not be made on the
ground of an error on the face of the award, or any other ground except those
expressly stated in subsection (3) of this section, ‘

The Court may set aside an arbitral award if —
(2) the party making the application furnishes proof that —
(i) a party to the arbitration agreement was under some legal
incapacity; or :

(i)  thatthe arbitration agreement is not valid under the law which

the parties have indicated should be applied, or failing such

indication, that the arbitration agreement is not valid under the
laws of the Federal Republic of Nigeria; or

(iif)  the partynmaking the application was not given proper notice
of the appointment of an arbitrator or of the arbitral
proceedings or was otherwise not able to present its case; or

“(iv)  the award deals with a dispute not contemplated by or not
- falling within the terms of the submission to arbitration; or

) the award contains decisions on matters which are beyond the
scope of the submission to arbitration, provided that, if the

decisions on matters submitted to arbitration can be separated

from those not submitted, only that part of the award which

contains decisions on matters not submitted to arbitration may .

be set aside; or

(vi)  the composition of the arbitral iribunal, or the arbitral .

procedure, was not in accordance with the agreement of the
parties, unless such agreement was in conflict with a

provision of this Bill from which the parties cannot derogate;

or

{(vii) where there is no agreement between the parties under
subparagraph (vi) of this paragraph, that the composition of
the arbitral tribunal or the arbitral procedure was not in
accordance with this Bill; or

(b) if the Court finds that —
(i) the dispute arises out of an illegal contract, or

(ii) the subject matter of the dispute is otherwise not capable of
settlement by arbitration under the laws of Nigeria; or

(iiiy  the award is agamst public policy of the Federal Repubhc of .

Nigeria.

An application for setting aside shall not be made after three (3) months have:

elapsed from the date on which the party making that application had received
the award or, if a request had been made under Section 49, from the date on
which that request had been disposed of by the arbitral tribunal.

If the Court is satisfied that one or more of the grounds set out in subsection -

(3) of this section has been proved and that it has caused or will cause
substantial injustice to the applicant, the court may:

(a) remit the award to the tribunal, in whole or in part, for

reconsideration;
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(6)

(7N

(b) set aside the award in whole or in part, or

(© declare the award to be of no effect, in whole or in part.

The Court shall not exercise its power to set aside or to declare an award to
be of no effect, in whole or in part, unless it is satisfied that it would be

inappropriate to remit the matter in question to the tribunal for consideration.

The Court, when asked to set aside an award, may, where appropriate and so
requested by a party, suspend the setting aside proceedings for a period of

-~ time determined by it in order to give the arbitral tribunal an opportunity to

resume the arbitral proceedings or to take such other action as in the arb1tra1
tribunal's opinion will eliminate the grounds for setting aside:

Committee’s Recommendation:
That the provision in Clause 57 be retained (Senaror David Umaru — ther Easr) — Agreed to.

Question that Clause 57 do stand part of the Bill, put and dgreed to.

Clause 58: Review of Arbitral Award.

D

)]

(&)

)

)

Notwithstanding subsection (1) of thrs section, the parties may pr0v1de in their
arbitration agreement that an application to review an arbitral award on any
of the grounds set out in subsection (3) of this section shalI be made to an

Award Review Tribunal. '

Where the parties have agreed that an award shall be reviewed by an Award
Review Tribunal, a party who is aggrieved by an arbitral award and who
seeks to challenge such award on any of the grounds set out in subsection (3)
of this section shall, within the same time frame specified in subsection (4) of .
this section, give the other party a written communication mdrcatmg its mtent -
to challenge the award. Sl

The Notice of Challenge shall include the documents referred toin sectron 57
(2) of this Bill. :

Unless the parties otherwise agree — : = ,
(2) the Award Review Tribunal shall consist of the same number of‘: .
arbitrators in the arbitral tribunal that first determined the dispute; and

(b) the Award Review Tribunal shall be constituted, when in the case of. ...
an arbitral proceedings presided by a sole arbitrator in the first - .. - . -

instance nominated for the review tribunal, accepts appointment or,
where there are more than one arbitrator, when all the arbrtrators
accept their appomtments in the review tribunal.

The following provisions of this Act shall apply mutatis mutandls to the Award '

Review Tribunal — :

(a) section 7 (Appointment of Arbitrators);

(b) section 8 (grounds for challenge);

(c) section 9 {challenge procedure);

(@ section 10 (failure or impossibility to act);

(e) section 11 (appointment of substitute arbitrator);
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(6)

(7

(8)

©

H section 12 (Withdrawal, death and cessation of office of an
arbitrator); C

(g) section 13 (immunity of arbitrator and arbitral institution);

- (h) section 14 (competence of arbitral tribunal to rule on its jurisdiction)—

(D section 30 (equal treatment of parties);
@ section 41 (default of a party);
(k).  section 44 (decision making of arbitral tribunal)

O section 47 (form-and content of award);

(m) - section 50 (costs) and Article 42 of the First Schedule (fees and’

expenses of arbitrators);

(n) section 53 (joint and several liability of the parties for arbitrator's fees
and expenses);

(0) section 54 (lien on the Award).
The parties may agree the procedureto be followed by the Award Review

Tribunal, otherwise the Award Review Tribunal shall conduct its proceedings
in such manner as it considers appropriate and the Award Review Tribunal

shall endeavour to render its decision in the form of an award Wlthlll srxty (60)

days from the date on which it is constituted.

An application for enforcement of an award under section 570f this Act may

Y L L]

be made to the Court notwithstanding that a party has given a Notice of. .

Challenge to the other party under subsection 2 of this section, save that —
(a) proceedings upon such application for enforcement shall be stayed

until after the decision of the Award Review Tribunal has beenr

rendered and

) notwithstanding (a) above, the court may make such orders as to the
interim preservation of the subject of the dispute, or as to giving

security for the award as may be just in the circumstances of the'

case.

Where the Award Review Tribunal has set aside'the award in whole or ‘in: o
part, a party may apply to the Court to review the decision of the:Award. . . . :
Review Tribunal and if the Court decides that the decision of the Award -

Review Tribunal cannot stand, having regard to the ground on which the

Award Review Tribunal sets aside the award, shall reinstate the award or the.; .

part of it that was set aside.

Where the Award Review Tribunal has affirmed the Award in whole or in

part, an application to the Court to set aside the award of the First Instance:
Tribunal or the award of the Award Review Tribunal, such application may.

only be made on the grounds set out in section 55 (3) (b) (i) (ii) (arbltrablhty)

-and (iif) (public policy) of this Bill.

Commitiee’s Recommendaaom
That the provision in Clause 58 be retained (Senator David Umam Niger East) — Agreed to.

Question thar Clause 58 do stand part of the Bill, put and _agreed to.
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Clause 59: Recogmtmn and Enforcement of Awards.

(1

@

&)

An arbitral award shall, irrespective of the Country or State in which it is
made, be recognized as binding and upon application in writing to the Court;
be enforced by the Court subject to the provisions of this section and section
58 of this Bill.

The party relying on an award or applying for its enforcement shall supply —
(a) the original award or a certified copy thereof;

{b) the original arbitration agreement or a duly certified copy thereof; and

(c)’  where the award or arbitration agreement is not made in the English
' language, a duly certified translation thereof into the English language:

An award may, by leave of the Coust or a Judge, be enforced in the same
manner as a judgment or order with the same effect. -

, Commm‘ee s Recommendation: ‘
That the provision in Clause 59 be retained (Senator Dawd Umaru Niger East) — Agreed to,

Question that Clause 59 da stand part of the Bill, put and agreed to.

Clause 60: Refusal of Recognition or Enforcement of Awards

1

@)

Any of the parties to an arbitration agreement may request the Court to refuse
recognition or enforcement of the award. o

The Court- where recognition or enforcement of an award is sought or where

application for refusal of recognition or enforcement thereof is brought, the:

Court may, irrespective of the Country in which the award is made refuse to

recognize or enforce an award — ‘ :

(2) if the party against whom it is invoked furnishes the Court proof -

®H that a party to the arbitration agreement was under some
incapacity; or

(ii) that the arbitration agreement is not valid under the law which
the parties have indicated should be applied, or failing such -
indication, that the arbitration agreement is not valid under the D
law of the country where the award was made; or

(iii)  that he was not given proper notice of the appointment of art - '~

arbitrator or of the arbitral proceedings or was otherwise not -
able to present his case; or '

(iv)  thattheaward deals with a dispute not contemplated by or not-
falling within the terms of the submission to arbitration; or: -

) that the award contains decisions on matters which are-.. -

beyond the scope of the subnission to arbitration, so however -
that, if the decisions on matters submitted to arbitration can
be separated from those not submitted, only that part of the -
award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

(vi) - that the composition of the arbitral tribunal, or the-arbitral - -

procedure, was not in accordance with the agreement of the
parties; or
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€)

®

(vii)© where there is no agreement between the parties under
sub-paragraph (vi) of this paragraph, that the composition of
the arbitral tribunal, or the arbitral procedure, was not in
accordance with the law of the country where the arbitration
took place; or

(vili) that the award has not yet become binding on the parties or
has been set aside or suspended by a court of the country in-
which, or under the law of which, the award was made; or

if the Court finds — ‘

(i) that the dispute arises out of an illegal contract, or

(i) that the éﬁbject matter of the dispute is otherwise not capable

‘ of settlement by arbitration under the laws of Nigeria; or
that the award is against public policy of the Federal Republic

(iid)

of Nigeria.

Where an application to set aside or suspend an award has been made to a
Court referred to in subsection (2) (a) (viii) of this Section, the Court before
which the recognition or enforcement is sought may, if it considers it proper,
postpone” its -decision and may, on the application of the party claiming
recognition or enforcement of the award, order the other party to provide
appropriate security. .

Commmee S Recommendaaan ‘ '
That the provision in Clause 60 be retained (Senator David Umam Nzger Easty — Agreed to.

Question that Clause 60 do stand part of the Bill, put and agreed to.."

Provisions Applicable Only to International Arbitration.

Clause 61:

Appointment in Default.
Where under an agreement for an mternatmnal arb1trat10n
no procedure is specified for the appointment of an arbltrator and

@

(b)

no appoiﬁting authority is designated or agreed to be designated by the parties, - - -
the Director of the Regional Centre for International Commercial Arbitration: :
in Nigeria, shall be deemed to be the appointing authority designated by-the .. °

parties, and the provisions of section 7 (2) of this Bill shall apply. .

Committee’s Recommendation:
That the provision in Clause 61 be retamed (Senator David Umam -— Nz ger East) — Agreed to. -

Question thar Clause 61 do stand part of the Bill, put and agreed to..

Clause 62:

Application of the Convention on the Recognition and Enforcemeut of Foreign -

Arbitral Awards :
Without prejudice to sections 57 and 58 of this Bill, where the recogmnon and.

enforcement of any award made in an arbitration in a Country other than the Federal
Republic of Nigeria is songht, the Convention on the Recognition and Enforcement of
Foreign Awards set out.in the Second Schedule to this Bill shall apply to any award

(@

made in Nigeria or in any contracting State —
provided that, the country is a party to the Convention; and
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(b) that the differences arising out of a legal relationship, whether contractual or
not, is considered a commercial dispute under the laws of the Federal

Republic of Nigeria.

Comumittee’s Recommendation: '
That the provision in Clause 62 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 62 do stand part of the Bill, put and agreed to.

General — Applies to Domestic, International and Convention Arbitrations.

Clause 63:  Waiver of Right to Object. -
A party who knows that any provision of this Bill from which the parties may derogate.. .
or any requirement under the arbitration agreement has not been complied with and
yet proceeds with the arbitration without stating his objection to such non-compliance
without undue delay or, if a time-limit is provided therefor, within such period of time,
shall be deemed to have waived his right to object. '

Comimniitee’s Recommendation: o o , .
That the provision in Clause 63 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 63 do stand part of the Bill, put and agreed to. -
Clause 04: Extent of Court Intervention. - ‘
(L A Court shall not intervene in any matter governed by this Bill, except where

so provided in this Bill. ' :

) All applications to Court in respect of any matter governed by this Bill shall -
be in accordance with the Rules set out in-the Third Schedule. .. - Co

Committee’s Recommendation:

That the provision in Clause 64 be retained (Senator David Umari. — Niger East) — Agreed to. . .. =

Question that Clause 64 do stand part of the Bill, put and agreed to.

Clause 65:  Extent of Application of this Act to Arbitration. " e

) This Act shall not affect any other law by virtue of which certain disputes —
(a) may not be subrmitted to arbitration; or o U

(b) may be submitted to arbitration only in accordance with the provisions of that -
or another law. - SRR :

Comumittee’s Recommendation: - - S :
That the provision in Clause 65 be retained (Senator David Umaru - Niger Easty — Agreed to.: - '

Question that Clause 65 do stand part of the Bill, put and agreed to.:

Clause 65: Extension of Time. - ‘
Notwithstanding the provisions of this Bill, the arbitral tribunal may, if it congiders it
necessary, extend the time specified for the performance of any act under this Bill.-

Commitiee’s Recommendation: ‘ '
That the provision in Clause 66 be retained (Senator David Umaru — Niger East) — Agreed to..

Question that Clause. 66 do stand part of the Bill, put and agreed to.
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Coneiliation.

Clause 67: Seepe of Application and Settlement of Disputes by Conciliation
(L The parties to any dispute of a commercial nature may seek amicable
settlement of their dispute by conciliation under the provisions of this Part of
the Bill.

2) The parties are free to agree to exclude the applicability of this Part of the
Bill.

3) For the purposes of this Bill, "conciliation” means a process, whether
referred to by the expression conciliation, mediation or an expression of
similar import, whereby parties request a third person or persons ("the
conciliator™) to assist them in their attempt to reach an amicable settlement
of their dispute arising out of or relating to a contractual or other legal
relationship and the conciliator does not have the authority to unpose upon the
parties a solution to the dispute. ,

Committee’s Recommendation: ‘
That the provision in Clause 67 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 67 do stand part of the Bill, put and agreed to.

Clause 68: Request to Conciliate. :

(n Unless the parties otherwise agree, a party who wishes to 1mt1ate conciliation
shall, send to the other party a written request to conciliation under the
provisions of this Part of this Bill.

) Any request sent under subsection (1) of this Section shall contain a br1ef
statement setting out the subject of the dispute and an invitation to engage in
conciliation proceedings.

Commitiee’s Recommendation:
That the provision in Clause 68 be retamed (Senator David Umam N:ger Easty — Agreed to.

Question that Clause 68 do stand part of the Bill, put and agreed ta. - -

Clause 69: Cnmmencement of Conciliation Proceedings.: .=
(1)  The conciliation proceedings shall, commence on the date the request to
conciliate is accepted by the other party. vk R

(2) If a party that requests another party to conciliate does not receive an -
acceptance of the request within thirty (30) days from the day on which the
request to conciliate was sent, or within such other period of time as specitied .
in the request, the party may elect to treat the failure of the other party to send :
an acceptance, as a rejection of the invitation to conciliate. ' sl

Commiitee’s Recommendation: ' '
That the provision in Clause 69 be retained (Senaror David Umaru Nzger East) - Agreed to..

Question that Clause 69 do stand part of the Bill, put and agreed to. -

Clause 70: Number and Appointment of Conciliators. '
(O There shall be one conciliator, unless the parties agree 0therw1se agree..

2) The parties shall endeavour to reach agreement on a conciliator or -
- conciliators, unless a different proeedure for their appointment has been

agreed upomn.

3 Parties may seek the assistance of an institution or person in connection with
the appointment of conciliators in particular— -
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(a) a party may request such an imstitution -or person.to recommend.
suitable persons to act as conciliator; or :

(b) the parties may agree that the appoiniment of one or more con0111ators
be made directly by such an institution or person. '

4 Tn recommending or appointing individuals to act as conciliator, the institution
or person shall, unless the parties otherwise agree, have regard to such
considerations as are likely to secure the appointment of an mdependent and
impartial conciliator. :

&) When a person is approached in comnection with his or her possible
appointment as conciliator, he or she shall disclose any circumstances likely
to give rise to justifiable ‘doubts as to his or her impartiality or independence -
as a conciliator, from the time of his or her appointment and throughout the
conciliation proceedings, shall without delay disclose any such circumstances
to the parties unless they have already been informed of them by him or her

(6) The conciliator shall withdraw from the conciliation if facts or circumstances
arise which give rise to a justifiable doubt as the conciliator's independence, -
impartiality and neutrality, unless, after full disclosure, all parties consent to
the conciliator's continning participation in the conciliation.

Committee’s Recommendation: ‘
That the provision in Clause 70 be retained (Senator Davzd Umam Nzger East) — Agreed to.:

Question that Clause 70 do stand part of the Bill, put and agreed to.:

" Clause 71 Conduct of Conciliation.

O The parties may agree, by reference to a-set of rules or otherw1se on the
manner in which the conciliation is to be conducted. :

2 Failing agreement on the manner in which the conciliation is to be conducted,: . ...
the conciliator may conduct the conciliation proceedings in accordance with-

the Conciliation Rules set out in the Fourth Schedule to this Bill, orinsucha’

manner as the conciliator considers appropriate, taking into account the "

circumstances of the case, any wishes that the parties may express and the e

need for a speedy settlement of the dispute.

3) In any case, in conducting the proceedings the conciliator shall seek to
maintain fair treatment of the parties and, in so doing, shall take into account
the circumstances of the case. , o

) The conciliator may, at any stage of the conciliation proceedmgs make
proposals for a settlement of the dispute. 2 Cn

(5) The conciliator shall acquaint himself with the facts of the case and procure
such other information as he may require for the purpose of facﬂitatmg the
settlement of the dispute. -

Comittee’s Recommendation:
That the provision in Clause 71 be retained (Senator David Umary — Nzger East) — Agreed.to.

Question that Clause 71 do stand part of the lel, pwf and agreed 10,
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Clause 72: Communication Between Conciliator and Parties.
(D The conciliator may meet with each party in a separate session to clarify the
subject matter and issues in dispute, determine options for resolvmg the
dispute and discuss terms of settlement proposals. :

) Any communication between conciliator and parties in a separate session or-

any document discussed in the separate session shall not be disclosed to any
other person without the consent of the party with whom concﬂlator had
discussed at the session.

Committee’s Recommendation:
That the provision in Clause 72 be retamed (Senator David Umaru — Nzger East) — Agreed to.

Question that Clause 72 do stand part of the Bill, put and agreed to.

Clause 73: Disclesure of Information.
Subject to section 70 of this Bill, when the conc:111ator receives mformatlon concerning
the dispute from a party, the conciliator may disclose the substance of that information
to any other party to the conciliation and when a party gives any information to the
conciliator, subject to a specific condition that it be kept confidential, that information
shall not be disclosed to any other party to the conciliation..

Commuittee’s Recommendation: '
That the provision in Clause 73 be retained (Senator Dayvid Umaru — Niger East) — Agreed to.

Question that Clause 73 do stand part of the Bill, put and agreed to.. -

Clause 74: Confidentiality.

Unless otherwise agreed by the parties, all mformatmn relating to the conciliation - -

proceedings, including documents prepared for the proceedings, shall be kept
confidential, except where disclosure is required under the law or for the purposes of
implementation or enforcement of a settlement agréement. :

Commiitee’s Recommendation:
That the provision in Clause 74 be retained (Senaror David Umaru Nzger East) — Agreed to.

Quesrion that Clause 74 do stand part of the Bill, put and agreed fo.. vl e

Clause 75: - Admissibility of Evidence in Other Proceedings. o .

(1) Unless the parties otherwise agree, a party to the conc111at10nproceed1ngs the P
conciliator and any third person, including those involved in the administration .
of the conciliation proceedings, shall not in arbitral, judicial or similar -
proceedings rely on, introduce as evidence or give testimony or eV1dence

regarding any of the following —

(a) An invitation by a party to engage in conciliation proceedings or the .
fact that a party was willing to participate in conciliation proceedings;:

(b) Views expressed or suggestions made by a party in the conciliationin. -

respect of a possible settlement of the dispute;

(©) Statements or adnnssmns made by. a party in the course of the
conciliation proceedings;

(d) Prolﬂosals made by the conciliator;
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@)

3

(4)

)

(e) The fact that a party had indicated its willingness to accept a proposal
for settlement made by the conciliator; :

H A document prepared solely for purposes of the conciliation

proceedings.

Subsection (1) of this Section applies irrespective of the form of the
information or evidence referred to therein.

The disclosure of the informatien referred to in subsection (1) of this Section -

shall not be ordered by an arbitral tribunal, court or other competent

governmental authority and, if such information is offered as evidence in -

contravention of subsection (1) of this Section, that evidence shall be treated
as inadmissible, but such information may be disclosed or admitted in
evidence to the extent required under the law or for the purposes of
implementation or enforcement of a settlement agreement

The provisions of subsections (1), (2) and (3) of this Section apply whether or
not the arbitral, judicial or similar proceedings relate to the dispute that is or
was the subject matter of the conciliation proceedings. S

Subject to the limitations of subsection (1) of this Section, evidence that is
otherwise admissible in arbitral or judicial or similar proceedings does not
become inadmissible as a consequence of having been used in a conciliation.

Committee’s Recommendation:
- That the provision in Clause 75 be retained (Senaror David Umam Niger East) — Agreed to.

Question that Clause 75 do stand part of the Bill, put and agreed 1o.

Clause 76: Termination of Conciliation Proceedings. -
The conciliation proceedmgs are terminated —

(@

(b):

©

()

By the conclusion of a settlement agreement by the partles on the date of the:

agreement;

By a declaration of the conciliator, after consultation with the parties, to the o
effect that further efforts at conciliation are no longer Justiﬂed on the date of -

the declaration;

By a declaration of the parties addressed to the conciliator to the effect that the & -

conciliation proceedings are terminated, on the date of the declaration; or’

Bya declaratlon of a party to the other party' or parties and the conciliator, if .
appointed, to the effect that the conciliation proceedings are termmated on.the. L

date of the declaration.

Commitiee’s Recommendation:
That the provision in Clause 76 be retained (Senator David Umaru — nger Easr) — Algreed fo.

Question that Clause 76 do stand part of the Bill, put and agreed to..” .

Clause 77: Conciliator Acting as Arbitrator. : :
Unless otherwise agreed by the pames the conc111ator sha]l not act as an arbitrator
in respect of a dispute that was or-is the subject of the conciliation proceedings or in
respect of another dispute that has arisen from the same contract or Iegal l'elatlonshlp
or any related contract or legal relationship .
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Committee’s Recommendation:
That the proviston in Clause 77 be retained {Senator David Umaru — Nzger Easty — Agreed to.

Question that Clause 77 do stand part of the Bill, put and agreed to.

Clause 78: Resort to Arbitral or Judicial Proceedings.

Where the parties have agreed to conciliate and have expressly undertaken not to
initiate during a specified peried of time or until a specified event has occurred arbitral
or judicial proceedings with respect to an existing or fumre dispute, such an
undertaking shall be given effect by the Arbitral Tribunal or the court until the terms
of the undertaking have been complied with, except to the extent necessary for a party,
in its opinion, to preserve its rights, but the initiation of such proceedings is not of itself
to be regarded as a waiver of the agreement to conciliate or as a termination of the
conciliation proceedings. -

Commiitee’s Recommendanon
That the provision in Clause 78 be retained (Senator David Umam Nzger Easr) — Agreed 10.

Question that Clause 78 do stand part of the Bill, put and agreed to.

Clause 79: Settlement Agreernent.

’ H If the parties agree to settle all or part of thelr d:lsputes the parties shall enter
into a written settlement agreement which evidences the parties! names and
addresses, the agreement of the parties and the signatures of the parties, duly
witnessed by the conciliator and this shall be the settlement agreement.

2) If the parties do not agree to settle their dispute, they may —
(a) submit the dispute to arbitration in accordance with any agreement

. between them; or

(b) take any action in court as they may deem fit.

3) Nothing done in connection with the conciliation proceedings shall affect the.
legal rights of the parties in any submission to arbitration or a.ny action taken ‘

under subsection (2) of this Section.
Commilttee’s Recommendaﬂon | L e
That the provision in Clanse 79 be retained (Senator David Umam Nzger Easr) — Agreed to.

Question that Clause 79 do stand part of the Bi’ll, put and ag‘reed 0.
Clause 80: Application of Statutes of Limitation to Conciliation.

H The Limitation Act shall apply to conciliation proceedmgs as they apply to
- legal proceedings. . .

2) The court may order that in computing the time prescribed by the Limitation
Act for the commencement of proceedings, including conciliation .

- proceedings, in respect of a dispute which was the subject matter of —
(a) of a conciliation agreement which the court orders to be set a51de or
declares to be of no effect, or

(b) of the affected part of a conciliation agreement which the court orders .

to be set aside in part, or declares-to be part of no effect,the period
between the commencement of the conciliation and the date of the
order referred to in paragraph (a) or (b) shall be excluded.
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3) In determining for the purposes of the Limitation Act when a cause of action
accrued, any provision that a conciliation agreement is a condition precedent
to the bringing of legal proceedings in respect of a matter to thch a
conciliation applies shall be disregarded.

(4) In computing the time for the commencement of proceedings to enforce a

conciliation agreément, the period between the commencement of the
conciliation and the date of the agreement shall be excluded.

Committee’s Recommendation: :
That the provision in Clause 80 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 80 do stand part of the Bill, put and agreed to. -

Clause 81:  Enforcement of Settlement Agreement;
O The settlement agreement is final and binding upon the parties.

2) If the parties conclude an agreement seitling a dispute, that settlement
agreement is binding and enforceable on the parties as a contract.

Committee’s Recommendation:
That the provision in Clause 81 ‘be retained (Senator David Umaru Nzger East) — Agreed to.

Question that Clause 81 do stand part of the Bill, put and agreed to.

Clause 82: Conciliation Rules.
Notwithstanding the provisions of this Act the partles to an mternanonal commercial
agreement may agree in writing that disputes in relation to the agreement shall be
settled by conciliation under the Conciliation Rules set out in the Fourth Schedule to

this Act and such other rules as the parties may choose.

Comunittee’s Recommendation: : ‘
That the provision in Clause 82 be retained (Senaror Davzd Umam ther Easr) — Agreed.to.

Question that Clause 82 do stand part of the Bill, put and agreed to.

[Fourth Schedule]

Clause 83: Civil Immunity for Conciliators. A -
Conciliators or conciliation institutions are not hable for anythmg done or. onutted in -
the discharge or purported discharge of their functions as provided i 11:1 thls B111 unless o
their action or omission is shewn to have been done in bad faith. . ‘

Committee’s Recommendation:
That the provision in Clanse 83 be retained (Senator David Umam ther East) — Agreed to.

Question that Clause 83 do stand part of the Bill, put and agreed fo.

PART It — MISCELLANEQUS

Clause 84: Receipt of Written Communication.
(1) = Unless otherwise agreed by the partles any commumcatmn sent under or
pursuant to this Act shall be deemed to have been received — :
(a) when it is delivered to the addressee personally or when it is delivered
to his place of business, habitual residence or majling address; or
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(b) where a communication cannot be delivered in accordance w1th
-paragraph (a) of this subsection, when it is sent to the addressee's last
known place of business, habitual residence or mailing address by .
registered letter or any other means which provides a record-of the
attempt to deliver it.

2 A communication shall be deemed to have been received on the day it is.
delivered under subsection (1) of this Section.

(3) The provisions of this Section shall not apply to communications in court-
proceedings.

Committee’s Recommendation: ‘
That the provision in Clause 84 be retained (Senaror Davzd Umam Nzger East) — Agreed fo.

Question that Clause 84 do stand part of the Bill, put and agreed to.

Clause 85; Savings and Transitional Provisions
(D This Bill shall not apply to an arbitration under an arbitration agreernent -

concerning an arbitration, which has commenced before the coming into force

of this Bill, but shall apply to an arbitration commenced on or after the connng :

into force of this Bill. - : '

2) Subject to Subsection 2 of this Section, the repeal.of the Arbitration and. .
Conciliation Act, Cap A18, Laws of the Federation of Nigeria, 2004 shall not -
prejudice or affect any proceedings, whether or not pending at the time of the -
repeal, in respect of any right, privilege, obligation or liability and any-
proceedings taken under that Act in respect of any such right, privilege,
_obligation or liability acquired, accrued or incurred under the Act may be-
instituted, continued or enforced as if the Act concerned had not been
repealed.

Commzﬂee s Recommendation:
That the provision in Clause 85 be retained (Senator David Umam Nzger East) — Agreed fo.

Quesnon that Clause 85 do stand part of the Bill, put and agreed to,
Clause 86: Repeal.

The Arbitration and Conciliation Act, Cap A18 Laws of the Federatlon of N1ger1a .
2004 is repealed. - o SacEE i

- Committee’s Recommendation:

That the provision in Clause 86 be retained (Senator David Umam - Niger: East) — Agreed io0..
Question that Clause 86 do stand part of the Bill, put and agreed to. - "

Clause 87; Interpretation. - ,
) In this Act, unless the context otherwise requires —:
"Arbitrator" means a person to whom a reference is made for determmatlon
and includes substitute or emergency Arbitrator; :

Question: That the word ‘Hrbztmtor " be as defined in the Interpremrzon to this Act, put and

agreed to.
" Arbitral tribunal" means a sole arbitrator or a panel of arbitrators;
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Question: That the words “Arbitral tribunal” be as defined in the Interpretation to this Act, put
and agreed to.
" Arbitration" means a commercial arbitration whether or not adm1mstered by
a permanent arbitral institution; :

Question: That the word “Arbitration” be as deﬁned in the Interpretation to this Act, put and

agreed to.
"Commercial” includes matters arising from all relationships of a commercial
nature whether contractual or not, including any trade transaction for the
supply or exchange of goods or services, distribution agreement, commercial
representation or agency, factoring, leasing, construction works, consulting,
engineering, licensing, investment, financing, banking, insurance, exploitation
agreement or concessiol, Jomt venture and other forms of industrial or
business co-operation, carriage of goods or passengers by air, sea, rail or
road;

Question: That the word “Commercial” be as defined in the Interpretation 10 this Act, put and
agreed to. :
"Court” means the High Court of a State, the High Court of the Federal
Capital Territory, Abuja or the Federal High Court, unless the parties
otherwise agree and for the purpose of appointment of an arbitrator including
an emergency arbitrator, "Court” means the Chief Judge of any of the Courts
mentioned above, sitting as a Iudge in Chambers; ;

Question: That the word “Court” be as defined in the Interpretation to this Act, put and agreed

to. .
"Death" includes, in the case of a non-natural person, dissolution, wmdmg up
or other extinction by process of law; :

QOuestion. That the word “Dearh " be as defined in the Interp-retcrtion to this Act, put and agreed.
to. ‘ ‘
"Judge" means a judge of the High Court of a State, the H1g11 Court of the .
Federal Capital Terrltory, Abuja or the Federal High Court; - : :

QOuestion: That the word “Judge” be as defined in the Interpremtion to this Act, put and agreed

0.

"Party” means a party to the arbitration agreement or to conciliation or any -
person claiming through or under him and "parties" shall be construed - -
accordingly. -

Question: That the word “Party” be as defined in the Inte}premtior'z to this Act, put and agreed
fo.
"Preliminary Order" means an order ora d1rect10n of the arbitral {ribunal that .
accompanies or precedes a requested interim measure to ensure that the grant
of that measure is not rendered nugatory by any act of the parties. -

Question: That the words “Preliminary Order” be as defined in the Inrerpretarzon to this Act,
put and agreed to. : R

"Third-Party Funding” means an arrangement between a specialist funding
company, an individual, a corporation, a bank, an insurance company or an
institution the funder and a party involved in the arbitration, whereby the
funder will agree to finance some or all of the party's legal fees in exchange

for a share of the recovered damages. :
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Question: That the words “Third-Party Funding” be as deﬁned in the Interpretarion ro this Acz‘
put and agreed to.

o)

&)

)

&)

©)

Where a provision of this Bill, other than section 13 and 81, leaves the parties
free to determine a certain issue, such freedom includes the right of the
parties to authorize a third party, including an institution, tc make that
determination. :

Where a provision of this Act — ‘
(a) refers to the fact that parties have agreed or that they may agree; or

(b) in any other way refers to an agreement of the parties, such
agreement includes any arbitration rules referred to in the agreement.

Where a provision of this Act, other than Section 41 (1)} (2) or 48 (2) (a) refers -
to a claim, such claim includes a counterclaim, and where it refers to a
defence, such defence includes a defence to such counterclaim.

An arbitration is international if — : '

(@) the parties to an arbitration agreement have, at the time of the
conclusion of that agreement, their places of business in different
Countries; or '

(b) one of the following places issituated outside the Country in whichthe = -

parties have their places of business — -
i. the seat of the arbitration if determined in, or pursuant to the
‘ arbltratlon agreement; '

ii. any place where a substantial part of the obligations of the -

commercial relationship is to be performed or the place with-+- -

which the subject maiter of the dispute is most closely
connected; or

{c) the place where a substantial part of the obligations of the commercial
relationship is to be performed or the place where the subject matter .

~ of the dispute is most closely connected; is situated outside the : - .-

Country in which the parties have their places of business;

An arbitration is interstate if — S Corn

@ the ‘parties to an arbitration agreement have, at the time of the,.‘—
conclusion of that agreement, their places of business in dlfferent g
Federating states within the Federal Republic of Nigeria.

() the Federating state of the Federation in which the seat of arbitration

is sitnated is different from the Federating State or States in which the: i+ -~

parties have their places of business;

(©) the place where a substantial part of the obligations of the commercial -
relationship is to be performed or the place where the subject matter
of the dispute is most closely connected is situated in a Federating

State which is different from the Federating State or States in Wthh '1. _

the parties have their places of busmess

(@) the parties have expressly agreed that the subject-matter of the.
arbitration agreement relates to more than one Federating State w1thm
the Federal Republic of Nigeria. -
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€] For the purposes of subsections (5) and (6) of this Section — -
 (a) if a party has more than one place of business, the place of business
shall be that which has the closest relationship to the arbitration
agreement;

(b) if a party does not have a place of business, reference shall be made
to his or her habitual residence.

(8) In the interpretation of this Bill, regard is to be had to its international origin
- and to the need to promote uniformity in its application and the observance of
good faith and the Court may also have recourse to the travaux preparatoires -

of the UNCITRAL Working Model Law on International Commerc1a1
Arbltratmn and Conciliation. =

(9 Questions concerning matters governed by this Bill which are not expressly
settled in it are to be settled in conformity with the general principles on whlch
this Act is based.

Commiltee’s Recommendation: »
That the provision in Clause 87 be retained (Senator David Umaruy — Niger East) — Agreed to.

Question that Clause 87 do stand part of the Bill, put and agreed to.

Clause 88: Shert Tltle
This Bill may be cited as the Arbitration and Conclhatmn Bill, 2018. -

Committee’s Recommendation:
That the provision in Clause 88 be retained (Senator David Umaru — Niger East) — Agreed to.

- Question that Clause 88 do stand part of the Bill, put and agreed to.

FIRST SCHEDULE S
~  [Section 31 (1)}
ARBITRATION RULES e

PART 1. INTRODUCTORY RULES
Article 1 ‘
Scope of Application.

1. Where parties have agreed that disputes betwecn them in respect of a defined legal - ~ - -

relationship, whether contractual or not, shall be referred to.arbitration under the Arbitration -
and Conciliation Act, then such disputes shall be settled in accordance w1th these Rules subJect :
to such modification as the parties may agree. o - Lo

2. These Rules shall govern the arbitration, except that where any of these Rules is in conflict . -
with a provision of this Act, the Provisions of this Act shall prevail. - '

Notice, Calculation of Periods of Time

Article 2
1. A notice, including a notification, communication or proposal may be transmitted by a.ny .
means of communication that provides or allows for a record of its transmissior.

2. If an address has been designated by a party specifically for this purpose or authorized by the
“arbitral tribunal, any notice shall be delivered to that party at that address, and if so delivered
shall be deemed to have been received and delivery by electronic means, such as facsimile or

g-mail may only be made to an address so designated or authorized. ’
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3. In the absence of such designation or authorization, -a notice is —
(a) received if it is physicaily delivered to the addressee; or

() . deemed to have been received if it is delivered at the place of business, habitmal
residence or mailing address of the addressee.

4, If, after reasonable efforts, delivery cannot be effected in accordance with paragraphs 2 or

' 3, a notice is deemed to have been received if it is sent to the addressee's last-known place of

business, habitual residence or mailing address by registered letter or any other means that
provide a record of delivery or of attempted delivery. :

5. A notice shall be deemed to have been received on the day it is delivered in accordance with
paragraphs 2, 3 or 4, or attempted to be delivered in accordance with paragraph 4. A notice
transmitted by electronic means is deemed to have been received on the day it is sent, except
that a request for arbitration so transmitted is only deemed to have been received on the day
when it reaches the addressee's electronic address. - ‘ :

6. For the purposes of calculating a pericd of time under these Rules, such period shall begin to
run on the day following the day when a notice, notification, communication or proposal is
received. If the last day of such period is an official holiday or non-business day at the
residence or place of business of the addressee, the period is extended until the first business
day which follows. Official holidays or non-business days oceurrmg durmg the ru.mmlg of the
period of time are included in calculating the period. . S

Written communication requesting arbitration.

Article 3 : :

1. The party initiating recourse to arbitration (hereinafter called the "claimant") shall give to the:
other party (hereinafter called the "respondent™) a written communication containing a request

for the dispute to be referred to arbitration (the "written cemmunication" or the "request").

2. Arbitral proceedings shall be deemed to commence on the date on which the wrltten :
communication is received by the respondent. : S

3. The written communication shall include the following — 7
(a) a demand that the dispute be referred to arbitration; ..

(b) the names and contact details of the parties;

©) 1dent1ﬁcat1on of the arbrtratlon clause or the separate arb1trat1011 agreement that is.:
invoked; : ~ . '

AdD identification of any contract or other legal instrument-out of or in relation to which the - -
dispute arises or, in the absence of such contract or mstrument a brref descrrptron of
the relevant relationship; : e

G) a brief description of the claim and an indication of the amount involved, if any; .

@ the relief or remedy sought;

(g2  aproposal as to the number of arbrtrators (i.e. one or three), language and seat of
arbitration if the parties have not previously agreed thereon ‘

4, The written communication may also include —

(a) a proposal for the designation of an appointing authonty referred to in Arttcle 6,
paragraph 1; : :
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(b) a proposal for the appointment of a sole arbitrator referred to in Axticle 8, paragraph
1

(c) notification of the appointment of an arbitrator referred to in Article 9 or 10,
(d)  the points of claim referred to in Article 20.
The constitution of the arbitral tribunal shall not be hindered by any controversy with respect

to the sufficiency of the written communication containing a request for the dispute to be
referred to arbitration, which shall be finally resolved by the arbitral tribunal.

Response to the Written Communicarion Requesting Arbitration

Article 4

1.

Within 30 days of the recelpt of the written communication contammg arequest for the dispute
to be referred to arbitration, the respondent shall convey to the claimant a response to the saia
written communication, which shall include — -

(a) the name and contact details of each respondent;

(b) a response to the information set forth in the notice of ?arbltratlon pursuant to Article
3, paragraphs 3 (c) to (g).

2. The response to the written communication requesting arbitration may also include —

(a) any plea that an arbitral tribunal to be constituted under these Rules lacks jurisdiction;

(b) a proposal for the designation of an appointing authority referred to in Artu:le 6
paragraph 1;

©) a proposal for the appointment of a sole arbitrator referred to in Article 8, parag‘raph-‘
1; .

(@ Notification of the appointment of an arbitrator referred to in Article 9 or 10;

() a brief description of counterclaims or claims for the purpose of a set-off, if any,
including where relevant, an indication of the amounts mvolved and the relief or
remedy sought; A ‘

(£) a written communication containing a request for. the dispute to be referred to
arbitration in accordance with Article 3 in case the respondent fornulates a clalm
against a party to the arbitration agreement other than the claxmant TRt

() the points of defence and counterclaim (if any) refer;ed to in Article 21.

3. The constitutmn of the arbitral tribunal shall not be hindered by any controversy with respect
to the respondent's failure to communicate a response to the written communication requesting
arbitration, or an incomplete or late response to the said written connnumcanon which shall
be finally resolved by the arbitral tribunal. SRR

Article §

Representation and Assistance.

1.

Fach party may be represented or assisted by persons chosen by it and the names and

addresses of such persons must be communicated in writing to all part1es and to the arbitral

tribunal; such communication must specify whether the appointment is being made for
purposes of representation or assistance.
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2.

Where a person is to act as a representative of a party, the arbitral tribunal, on. its own
initiative or at the request of any party, may at any time require proof of authority granted to
the representative in such a form as the arbitral tribunal may determine. - :

Article 6

Designated and Appointing Authorities.

L.

Article 7

Unless the parties have already agreed on the choice of an appointing authority, a party may
at any time propose the name or names of one or more institutions or persons, including the
Director of thé Regional Centre for International Commercial Arbitration in Nigeria
(hereinafter called the "RCICAN") one of whom would serve as appointing authority.

If all parties have not agreed on the choice of an appointing authority within 30 days after a .
proposal made in accordance with paragraph 1 has been received by all other parties, any
party may request the Director of the RCICAN to designate the appomtmg authority.

Where these Rules provide for a period of time within which a party must refer a matter to .
an appointing authority and no appointing authority has been agreed on or designated, the period
is suspended from the date on which a party initiates the procedure’ for agreeing on or
designating an appomtmg authority until the date of such agreement or designation.

Except as referred to in Article 41, paragraph 4, if the appointing authority refuses to act, or
if it fails to appoint an arbitrator within 30 days after it receives a party's request to do so, fails -
to act within any other period provided by these Rules, or fails to decide on a challenge to an
arbitrator within a reasonable time after receiving a party's request o do so, any party may .
request the Director of the RCICAN to designate a substitute appointing authority,

In exercising their functions under these Rules, the-appointing authority and the Director of the
RCICAN may require from any party and the arbitrators the information they deem necessary
and they shall give the parties and, where appropriate, the arbitrators; an opportunity to
present their views in any manner they consider appropriate. All such communications to and
from the appointing authority and the Director of the RCICAN shall also be prov1ded by the.
sender to afl other parties. : ‘

When the appointing authority is requested to appoint an arbitrator pursuant to- Articles 8, 9, -
10 or 14, the party making the request shall send to the appointing authority copies of the

- written communication containing a request for the dispute to be referred to arbitration and,

if it exists, any response to the said written communication. i+ . 7 :.

The appointing authority shall have regard to such considerations as are likely to secure the
appointment of an independent and impartial arbitrator and shail take into account the

advisability of appointing an arbitrator of a nationality other than the nationalities of the parties. - -

PART IT — COMPOSITION OF THE ARBITRAL TRIBUNAL

Number of Arbitrators

L.

If the parties have not prev1ously agreed on the number of arb1trat0rs and 1f within thirty (30} .
days after the receipt by the respondent of the written communication containing a request for
the dispute to be referred to arbitration the parties have not agreed that there shall be only one .
arbitrator, one arbitrator shall be appointed. Lo :

Notwithstanding paragraph 1, if no other parties have responded to a party's proposal to
appoint a sole arbitrator within the time limit provided for in paragraph 1 and the party or
parties concerned have failed to appoint a second arbitrator in accordance with Article. 9 or
10, the appointing authority may, at the request of a party, appoint a sole arbitrator pursuant
to the procedure provided for in Article 8, paragraph 2, if it determmes that, in view of the
circumstances of the case, this is more appropriate. e o
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Appointment of Arbitrators (Articles 8 10 10)

Article 8
1,

Article 9
1.

2.

3.

If the parties have agreed that a sole arbitrator is to be appointed and if within thirty (30) days
after receipt by all other parties of a proposal for the appointment of a sole arbitrator the
parties have not reached agreement thereon, a sole arbitrator shall, at the request of a party,
be appointed by the appointing authority.

The appointing authority shall appoint the sole arbitrator as promptly as possible, In making the
appointment, the appointing authority shall use the following list-procedure, unless the parties -
agree that the list-procedure should not be used or unless the appointing authority determines
in its discretion that the use of the list-procedure is not appropriate for the case — '
(a) The appointing authority shall communicate to each of the parties an identical list
containing at least three names; w -

(b) Within 15 days after the receipt of this list, each party may return the list to the
appointing authority after having deleted the name or names to which it objects and.
numbered the remaining names on the list in the order of its preference; -

©) After the expiration of the above period of time the appointing authority shall appoint.
the sole arbitrator from among the names approved on the lists returned to it by the
parties; :

(d) If for any reason the appointment carmot be made according to this procedure, the
appointing authority may exercise its discretion in appointing the sole arbitrator,

If three arbitrators are to be appointed, each party shall appoint one arbitrator and the two
arbitrators thus appointed shall choose the third arbitrator who will act as the presiding
arbitrator of the arbitral tribunal. S : '

If within 30 days after the receipt of a party's notification of the appointment of an arbitrator
the other party has not notified the first party of the arbitrator it has appointed, the first party
may request the appointing authority to appoint the second arbitrator. - -

If within 30 days after the appointment of the second arbitrator the two arbitrators have not
agreed on the choice of the presiding arbitrator, the presiding arbitrator shall be appointed by

8.

Article 10 .

4,

For the purposes of Article 9, paragraph 1, where three arbitrators are to be appointed and
there are multiple parties as claimant or as respondent, unless the parties have agreed to
another method of appointment of arbitrators, the multiple parties jointly, whether as claimant
or as respondent, shall appoint an arbitrator. T T

If the parties have agreed that the arbitral tribunal is to be composed of a number of arbitrators

" other than one or three, the arbitrators shall be appointed according to the method agreed upon

by the parties.

In the event of any failure to constitute the arbitral tribunal under these Rules, the appointing .
authority shall, at the request of any party, constitute the arbitral tribunal and, in doing so, may .
revoke any appointment already made and appoint or reappoint each of the arbitrators and
designate one of them as the presiding arbitrator. o C

the appointing authority in'the same way as a sole arbitrator would be appointed under Article .
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,‘Disclosures by and challenge of arbitrators (Articles 11 to 13)

Article 11

When a person is approached in connection with his ox her poss1b1e appomtment as an arbitrator, he
or she shall confirm their availability and disclose any circumstances likely to give rise to justifiable
doubts as to his or her impartiality or independence. An arbitrator, from the time of his or her
appointment and throughout the arbitral proceedings, shall without delay disclose anmy such
circumstances to the parties and the other arbitrators unless they have already been informed by him
or her of these circumstances.

Article 12 '
L. Any arbitrator may be challenged if circumstances exist that give rise to Just1ﬁable doubts as -

to the arbitrator’s unparhahty or mdependence

2. A party may challenge the arbitrator appointed by_it only for reasons of which it becomes

aware after the appointment has been made.

3. In the event that an arbitrator fails to act or in the event of the de jure or de facto impossibility
of his or her performing his or her functions, the procedure in respect of the challenge of an -
arbitrator as provided in Article-13 shall apply. S :

Article 13 ; :

1. A party that intends to challenge an arbitrator shall send notice of its challenge within 15 days
after it has been notified of the appointment of the challenged arbitrator, or within 15 days after
the circumstances mentioned in Articles 11 and 12 became known to that party. ~

2. The notice of challenge shall be communicated to all other parties, to the arbitrator who is -
challenged and to the other arbitrators; the notice of challenge shall state the reason(s) for the
challenge. ‘

3. ‘When an arbitrator has been challenged by a party, ill parties may agree to the challenge and

the arbitrator may also, after the challenge, withdraw from his or her office. In neither case .
does this imply acceptance of the validity of the grounds for the challenge. .

4, " If, within 15 days from the date of the notice of challenge, all parties do not agree to the-
challenge or the challenged arbitrator does not withdraw, the party making the.challenge may .
elect to pursue it further and in that case, within 30 days from the date of the notice of - -
challenge, it shall seek a decision on the challenge by the appointing authority: -

Replacement of an Arbitrator.

Article 14 o

1. -~ Subject to paragraph 2 of Art1cle 14, in any event Where an arbitrator has to.be replaced- R
during the course of the arbitral proceedings, a substitute ‘arbitrator shall be appointed or :
chosen pursuant to the procedure provided for in Articles 8 to 11 that was applicable to the -
appointment or choice of the arbitrator being replaced and this procedure shall apply even if ..
during the process of appointing the arbitrator to be replaced, a party had failed to exercise its
right to appoint or to participate in the appointment. Co :

2. If, at the request of a party, the appointing authority determines that, in view of the exceptional
circumstances of the case, it would be justified for a party to be deprived of its right to appoint
a substitute arbitrator, the appointing authority may, after giving an opportunity to the parties
and the remaining arbitrators to express their views: (a) appoint the substitute arbitrator; or
(b) after the closure of the hearings, authorize the other arb1trat0rs to proceed with the :
arbitration and make any decision or award.
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Reperition of hearings in the event of the replacement of an Arbitrator

Article 15
If an arbitrator is replaced, the proceedmgs shall resume at the stage where the arbitrator who was
replaced ceased to perform his or her functions, unless the parties decide otherwise.

Exclusion of liability.

Article 16

Save for intentional wrongdoing, the parties waive, to the fullest extent permitted under the applicable
law, any claim against the arbitrators, the emergency arbitrator, the appointing authority and any
person appointed by the arbitral tribunal based on any act or omission in connection with the arbitratior.

PART III — ARBITRAL. PROCEEDINGS
Article 17

General Provisions.

L. Subject to the Rules, the arbitral fribunal may conduct the arbltratlon in such manner as it
considers appropriate, provided that, the parties are treated with equality and that at any stage
of the proceedings each party is given a full opportunity of presenting his case. The arbitral
tribunal, in exercising its discretion, shall conduct the proceedings so as to avoid unnecessary
delay and expense and to provide a fair and efficient process for resolving the parties’ dispute. .

2. As soon as practicable after its constitution and after inviting the parties to express their views,
the arbitral tribunal shall establish the provisional timetable of the arbitration. The arbitral
tribunal may, at any time, after inviting the parties to express their views, extend or abr1dge
any period of time prescribed under these Rules or agreed by the parties.-

3. If at an appropriate stage of the proceedings any party so requests, the arbitral tribunal shall
hold hearings for the presentation of evidence by witnesses, including expert witnesses, or for
oral argument and where there is no such a request, the arbitral tribunal shall decide whether
to hold such hearings or whether the proceedings shall be conducted on the bagis of documents
and other materials. A

- 4, All communications to the arbitral tribunal by one party shall be communicated by that party - -
to all other parties; such communications shall be made at the same time, except as otherwme
permitted by the arbitral tribunal if it may do so under applicable law. -

5. The arbitral tribunal may, at the request of any party, .allow: one or-more third persens to be -

joined in the arbitration as a party in accordance with Sectionr 40 of the Act, provided such: - . -

‘person is a party to the arbitration agreement, unless the arbitral tribunal finds, after giving

. all parties, including the person or persons to be joined, the opportunity. to be heard, that - .

joinder should not be permitted because of prejudice to any of those parties but the arbitral
tribunal may make a single award or several awards in respect of all parties so involved in the .-
arbitration. o

Article 18

Seat and Venue of Arbitration. : -
1. If the parties have not previously agreed on the seat of the arbitration, the seat of arbitration

shall be determined by the arbitral tribunal having regard to the circumstances of the-
arbitration and any Award thereto shall be deemed to have been made at the seat of
albltratlon g
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(Article 20, paragraph 2), The statement of defence should, as far as possible, be accompanied

by all documents and other evidence relied upon by the respondent, or contain references to
them. R B

2. The arbitral tribunal may meet at any location (venue) it considers appropriate for
deliberations, unless otherwise agreed by the parties, the arbitral tribunal may also meet at any
location it considers appropriate for any other purpose, including hearings.

Language.

Article 19 ,

L. Subject to an agreement by the parties, the arbitral tribunal shall promptly after its
appointment, determine the language or languages to be used in the proceedings and such
determination shall apply to the points of claim, the points of defence, and any further written
statements and, if oral hearings take place, to the language or languages to be used at such
hearings.

2. The arbitral tribunal may order that any documents annexed to the points of claim or points of -

' defence, and any supplementary documents or exhibits submitted in the course of the.
proceedings, delivered in their original language, shall be accompanied by a translation inta
the language or languages agreed upon by the parties or determined by the arbitral tribunal.

Points of Claim.

Article 20 ‘ .

1. Unless the points of claim was contained int the wr1tten communication containing a request for
the dispute to be referred to arbitration, the claimant shall, within a per1od of time to be
determined by the arbitral tribunal, communicate its points of claim in wrltmg to the
respondent and to each of the arbitrators. : : o

2. The points of claim shall include the following part1cu1ars —

(@ the names and addresses of the parties;
(b) a statement of the facts supporting the claim;
(© the point at issue;
(D) the relief or remedy sought;
(e) the legal grounds or arguments supporting the claim.:

3. A copy of any contract or other legal instrument out of which or in relation to which the dispute _
arises and of the arbitration agreement, if not contamed in the contract or other Iegal' R
instrument, shall be annexed to the points of claim. ntoeor IRTE

4. The points of claim should, as far as possible, be accompanied by all documents and other - .

: evidence relied upon by the claimant, or contain references to them. - ' :

Points of Defence

Article 21 : --

1. Unless the points of defence was contained in response to the written communication

~ containing a request for the dispute to be referred to arbitration, the respondent shall, within
a period of time to be determined by the arbitral tribunal, communicate its pomts of claim in
writing to the respondent and to each of the arbitrators. -

2. The points of defence shall reply to the particulars (b), (c), (d) and (e) of the points of claim
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3. In its points of defence, or at a later stage in the arbitral proceedings,. if the arbitral trlbunal
decides that the delay was justified under the circumstances, the respondent may make a

counterclaim or rely on a claim for the purpose of a set-off prov1ded that the arbitral tribunal -

has jurisdiction over it.

4. The provisions of Article 20, paragraphs 2 to 4, shall apply to a counterclaim, a claim under
Article 4, paragraph 2(f), and a claim relied on for the purpose of set-off.

Amendments to the claim or defence.

Article 22

During the course of the arbitral proceedings, either party may amend or supplement its claim or-

defence, including a counterclaim or a claim for the purpose of a set-off, unless the arbitral tribunal

considers it inappropriate to allow such amendment or supplement having regard to the delay in making .

it or prejudice to the other parties or any other circumstances. However, a claim or defence, including

£t b b B

a counterclaim or a claim for the purpose of a set-off, may not be amended or supplemented in such -
a manner that the amended or supplemented claim or defence falls out51de the jurisdiction of the

arbitral tribunal.
Pleas as to the jurisdiction of the Arbitral Tribunal.

Article 23

1. - The arbitral tribunal shall have the power to rule on its own jurisdiction, including any -
objections with respect to the existence or validity of the arbitration clause or of the separate ..

- arbitration agreement. For that purpose, an arbitration clanse that forms part of a contract
shall be treated as an agreement independent of the other terms of the contract, A decision by
the arbitral tribunal that the contract is null shall not entail automaucally the invalidity of the
arbitration clause.

2. A plea that the arbitral tribunal does not have jurisdiction shall be raised not later than in the
points of defence, or with respect to a counterclaim or a claim for the purpose of a set-off; in

the reply to the counterclaim or to the claim for the purpose of a set-off. A party is not -
precluded from raising such a plea by the fact that it has appomted or participated in the .
appointment of, an arbitrator. A plea that the arbitral tribunal is exceeding the scope of its -

authonty shall be raised as soon as the matter alleged to be beyond the scope of its authority

is raised- during the arbitral proceedings. The arbitral trlbunal may, m ezther case, admit a
later plea if it conmders the delay justified. - I e

3. The arbitral tribunal may rule on a plea referred to in paragraph 2 either as a preliminary-

question or in an award on the merits: The arbitral tribunal: may continue the arbitral. .. ...

proceedings and make an award, notw1thstandmg any pendmg challenge to its jurisdiction.
before a court. . .

Further written statements.

Article 24

The arbitral tribunal shall decide which further written statements in addmon to the points of claim .

and the points of defence, shall be required from the parties or may be presented by them and shall fix
the periods of time for commumcatmg such statements. <

Periods of time.

Article 25

The periods of time fixed by the arbitral tribunal for thé communication of written statements.

(including the points of claim and points of defence) should not exceed forty-five days. However, the
arbitral tribunal may extend the time limits if it concludes that an extension is justified.
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Interim measures.

Article 26

1.

2.

The arbitral tribunal may, at the request of a party, grant mterlm measures.

An interim measure is any temporary measure by which, at any time prior to the issuance of
the award by which the dispute is finally decided, the arbitral tribunal orders a party, for
example and without limitation, to — 7

(2) Maintain or restore the status quo pending determination of the dispute;

(b) Take action that would prevent, or refrain from taking action that is likely to cause,
(i) current or imminent harm or (ii) prejudice to the arbitral process itself;

(c) Provide a means of preservmg “assets out of which a subsequent award may be
satisfied; or

(d) Preserve evidence that may be relevant and material to the resolution of the dispute.

The party requesting an interim measure under paragraphs 2 (a} to (c) shalI satlsfy the arbitral

tribunal that —

(a) Harm not adequately reparable by an award of damages is hkely to result if the
measure is not ordered, and such harm substantially outweighs the harm that is likely :

to result to the party against whom the measure is directed if the measure is granted;

and : :

(b) There is a reasonable possibility that the requesting party will succeed on the merits
of the claim. The determination on this possibility shall not affect the d1scret10n of the
arbitral tribunal in making any subsequent determination. :

With regard to a request for an interim measure under paragraph 2 (d), the requirements in.
paragraphs 3 (a) and (b) shall apply only to the extent the arb1tral tribunal considers

appropriate.

‘The arbitral tribunal may modify, suspend or terminate an interim measure it has granted,

upon application of any party or, in exceptional circumstances and upon prmr notice to the
parties, on the arbitral tribunal's own mltlatwe SR TEI o

The arbitral tribunal may require the party requesting an interim measure to provuie
approprlate security in connection with the measure. : :

The arbitral tribunal may requirc any party promptly to' disclose any material change in the
circumstances on the basis of which the interim measure was requested or granted.

The party requesting an interim measure may be liable for any costs and damages caused by
the measure to any party if the arbitral tribunal later determines that, in the circumstances then
prevailing, the measure should not have been granted. The arbitral tribunal may award such
costs and damages at any point during the proceedings. '

A request for interim measures addressed by any party to a judicial authority shall not be
deemed incompatible with the agreement to arbitrate, or as a waiver of that agreement.

Emergency Arbitrator Proceedings.

Article 27
Conduct of Emergency Relief Proceedmgs
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-2,

Taking into account the urgency inherent in the Emergency Relief preceedmgs and ensuring
that each party has a reasonable opportunity to be heard on the Application, the Emergency
Arbitrator may conduct such proceedings in such a manner as the Emergency Arbitrator
considers appropriate. Thé Emergency Arbitrator shall have the power to rule on objections
that the Emergency Arbitrator has no jurisdiction, including any objections with respect to the
existence, validity or scope of the arbitration clause(s) or of the separate arbitration
agreement(s), and shall resolve any disputes over the apphcabﬂrty of this Article and of Section .
16 of the Bill.

Decisions of the Emergency Arbitrator.

Any decision of the Emergency Arbitrator shall take the form of an Order (the "Emergency
Decision") shall be made within fourteen (14) days from the date on which the file is received
by the Emergency Arbitrator. This period of time may be exiended by agreement of the :
parties.

The Emergency Decision may be made even if in the meantime the file has been transmitted
to the arbitral tribunal.

Any Emergency Decision shall — - ' -
(@) be made in writing; - ‘ _

®) state the date when it was made and summary reasons upon which the Emergency
‘ Order is based (including a determination on whether the Application is admissible
under Section 16 of the Bill and whether the Emergency Arbrtrator has jurisdiction to

grant the Emergency Relief); and

(c) be signed by the Emergency Arbitrator. -

Any Emergency Decision shall fix the costs of the Emergency Relief proceedings and decide
which of the parties shall bear them or in what proportion they shall be borne by the parties,

subject always to the power of the arbitral tribunal to determine finally the apportionment of
such costs in accordance with Section 50 of the Bill. The costs of the Emergency Relief’

- proceedings include the Emergency Arbitrator's fees and expenses and.the reasonable and .

other legal costs incurred by the parties for the Emergency Relief proceedings. - .

Any Emergency Decision shall be recognised and enforced in the same manner as an interim. - -

measure under to Section 28 of the Bill and shall be binding on the parties when rendered. By
agreeing to arbitration under these Rules, the parties undertake to comply w1th any Emergency -
Decision without delay.

The Emergency Arbitrator shall be entitled to orderf” the provrslon of appropnate secunty by - .
the party seeking Emergency Relief. . o o

Any Emergency Decision may, upon a reasoned request by a party, be modified, suspended
or terminated by the Emergency Arbitrator or the arbitral tribunal (once constituted).

Any Emergency Decision ceases to be binding —
(@ - if the Emergency Arbitrator or the arbitral mbunal S0 deeldes

(b) upon the arbitral tribunal rendering a ﬁnal award unless the arbrtral trrbunal expressly
decides otherwise; :

(©) upon the withdrawal of all claims or the termination of the arbitration before the
rendering of a final award; or S :
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10.

11.

D if the arbitral tribunal is not constituted within 90 days from the date of the Emergency

Decision. This period of time may be extended by agreement of the parties.

The Emergency Arbitrator's decision shall not bind the arbitral tribunal with respect to any
question, issue or dispute determined in the Emergency Decision. The arbitral tribunal may
modify, terminate or annul the Emergency Decision or any modification thereto made by the
Emergency Arbitrator.

The arbitral tribunal shall decide 'upon any party's requests or claims related to the Emergency
Relief proceedings, including the reallocation of the costs of such proceedings and any claims
arising out of or in connection with the compliance or non-compliance with the order.

General provisions.

12,

13.

14,

15.

Subject to subparagraph 15 of this Artlcle the Emergency Arbltrator shall have no further
power to act once the arbitral t_r1buna1 is constituted. S .

The Emergency Arbitrator procedures set out in this ‘Article are not intended to prevent any
party from seeking urgent interim or conservatory measures from a competent Court at any
time.

In all matters not expressly prov1ded for in this Article, the Emergency Arb1trator shall actin
the spirit of the Act and these Rules :

The Emergency Arbitrator shall ma_ke every reasonable effort to ensure that an Emergency
Decision is valid.

- Evidence.

Article 28

1.

2.

Each party shall have the burden of proving the facts relied on to supportt his claim or defence.

Witnesses, including expert witnesses, who are p'resented by the parties to testify to the
arbitral tribunal on any issue of fact or expertise may be any individual, notwithstanding that
the individual is a party to the arbitration or in any way related to a party. Unless otherwise
directed by the arbitral tribunal, statements by witnesses, mcludmg expert witnesses, may be
presented in writing and signed by them. : : ;

The arbitral tribunal may, if it considers it appropriate, require a party to deliver to the.
tribunal and to the other party within such a period of time as the arbitral tribunal shall decide, . -

a summary of the documents and other evidence which thiat party intends fo present in support PR

of the facts in issue set out in his points of claim or points of defence..

At any time during the arbitral proceedings the arbitral tribunal may require the parties to:.
produce documents, exhibits or other evidence within such a perlod of time as the arbitral
tribunal shall determine. SRR

The arbitra] tribunal shall determine the adnu551b111ty, releva:nce materlahty and weight of the
evidence offered.

Hearings.

Article 29

1.

In the event of an oral hearing, the arbitral tribunal shall g1ve the parues adequate advance
notice of the date, time and place thereof. ‘ :
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Witnesses, including expert witnesses, may be heard under the conditions and examined in
the manner set by the arbitral tribunal. :

Hearings shall be held in camera unless the parties agree otherwise. The arbitral tribunal may
require the retirement of any witness or witnesses, including expert witnesses, during the
testimony of such other witnesses, except that a witness, including an expert witness, who is
a party to the arbitration shall not, in principle, be asked to retire.

The arbitral tribunal may direct that witnesses, including expert witnesses, be examined
through means of telecommunication that do not require their physical presence at the hearing
(such as video conference).

Experts appoinred by the Arbitral Tribunal.

Article 30

1.

After consultation with the parties, the arbitral tribunal may appoint one or more independent
experts to report to it in writing, on specific issues to be determined by the arbitral tribunal.
A copy of the expert's terms of reference, established by the arbitral tribunal, shall be
communicated to the parties. : :

The expert shall, in principle before accepting appoiritment, submit to the arbitral tribunal and
to the parties a description of his or her qualifications and a statement of his or her impartiality
and independence, Within the time ordered by the arbitral tribunal, the parties shall inform the
arbitral tribunal whether they have any objections as to the expert's qualifications, impartiality
or independence. The arbitral tribunal shall decide promptly whether to accept any such
objections. After an expert's appointment, a party may object to the expert's qualifications,
impartiality or independence only if the objection is for reasons of which the party becomes
aware after the appointment has been made. The arbitral trlbunal shall decide promptly what,
if any, action to take. R

The parties shall give the expert any relevant information or produce for his or her inspection
any relevant documents or goods that he or she may require of them. Any dispute between a-
party and such expert as to the relevance of the required mformatlon or productlon shall be

referred to the arbitral tribunal for decision. e » Con

. Upon receipt of the expert's report, the arbitral tribunal shall communicate a copy.of the - -

report to the parties, who shall be given the opportunity to express; in writing, their opinion on
the report. A party shall be entitled to examine any document on Wlnch the expert has relied -
in his orherreport PT o te .

At the request of either party, the expert, after delivery of the report, may be heard at a . -
hearing where the parties shall have the opportunity to be present and to interrogate the expert.
At this hearing, either party may present expert witnesses in order to testify on the pomts at
issue. The provisions of Article 29 shall be applicable to such proceedings. -

Default.

Article 31

1.

If, within the period of time fixed by these Rules or the arb1tral tribunal, w1thout showing -

sufficient cause —

(a) The claimant fails to communicate its point of claml the arbltral tribunal-shall issue
an order for the termination of the arbitral proceedings, unless there are remaining
matters that may need to be decided and the arbitral tribunal considers it appropriate

1o do so;
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(b) The respondent fails to communicate its response to the written communication
containing"a request for the dispute to be referred to arbitration or its points of
defence, the arbitral tribunal shall order that the proceedings continue, without treating
such failure in itself as an admission of the claimant's allegations; the provisions of
this subparagraph also apply to a claimant's failure to submit a defence to a
counterclaim or to a claim for the purpose of a set-off.

2. If a party, duly notified under these Rules, fails to appear at a hearing, without showing
' sufficient cause for such failure, the arbitral tribunal may proceed with the arbitration.

3. If a party, duly invited by the arbitral tribunal to produce documents, exhibits or other -
~ evidence, fails to do so within the established period of time, without showing sufficient cause
for such failyre, the arbitral tribunal may make the award on the evidence before it.

LClosure of Hearings.

Article 32 ‘ '

1. The arbitral tribunal may inquire of the parties if they have any further proof to offer or
witnesses to be heard or submissions to make and, if there are none, 1t may declare the
hearings closed. -

2. The arbitral tribunal may, if it considers it necessary owing to exceptional circumstances,
decide, on its own initiative or upon application of a party, to reopen the hearings at any time
before the award is made. o '

Waiver of Wight fo Object.

Article 33

A failure by any party to object promptly to any non-comphance with these Rules or with any
requirement of the arbitration agreement shall be deemed to be a waiver of the right of such party to
make such an objection, unless such party can show that, under the circumstances, failure to object
was justified. >

PART IV — THE AWARD
Article 34
Decisions. . e '
1. When there are three arbitrators, any award or other dec1s1on of the arbitral tribunal shall be
made by a majority of the arbitral tribunal. O N D T TR BRI
2. In the case of questions of procedure, when there {s no majority or when the arbitral tribunal
so authorises, the presiding arbltrator may decide alone, subject to revision, if any, by the

arbitral tribunal,

Form and Effect of the Award.

Article 35 . -
1. The arbitral tribunal may make separate awards on different issues at different tlllleS

2. All awards shall be made in writing and shall be final and bmdmg on the partles The parties
undertake to carry out the award without delay. : ‘

3. The arbitral tribunal shall state the reasons upon which the award is based, unless the parties
have agreed that no reasons are to be given.
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An award shall be signed by the arbitrators and it shall contain the date on which the award -
was made and indicate the seat of arbitration. Where there is more than one arbitrator and any
of them fails to sign, the award shall state the reason for the absence of the signature.

The award may be made public only with the consent of all parties or where and to the extent
disclosure is required of a party by legal duty, to protect or pursue a legal right or in relation
to legal proceedings before a court or other competent authority.

Copies of the award signed by the arbitrators shall be communicated to the parties by the-
arbitral tribunal. o :

Applicable Law, Amiable Compositeur.

Article 36

1. ‘The arbitral tribunal shall apply the rules designated by the parties as applicable to the .

substance of the dispute. Failing such designation by the parties, the arbitral tribunal shall apply
the law which it determines to be appropriate. . -

The arbitral tribunal shall decide as amiable compositeur or ex aequo et bono only if the parties
have expressly authorised the arbitral tribunal to do so. ‘ s

In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract, if
any, and shall take into account any usage of trade applicable to the transaction.

Settlement or Other Grounds for Termination

Artic&e 37 :

1.

If, before the award is made, the parties agree on a settlement of the dispute, the arbitral
tribunal shall either issue an order for the termination of the arbitral proceedings or, if
requested by both parties and accepted by the tribunal, record the setilement in the form of an
arbitral award on agreed terms. The arbitral tribunal is not obliged to give reasons for such.
an award. - i

If, before the award is made, the continuation of the arbitral proceedings becomes unnecessary
or impossible for any reasons not mentioned in paragraph 1, the arbitral tribunal shall inform
the parties of its intention to issue an order for the termination of the proceedings. The arbitral -
tribunal shall have the power to issue such an order unless there are remaining matters that
may need to be decided and the arbitral tribunal considers it appropriate to do so.

Copies of the order for termination of the arbitral proceedings or of the arbitral award on

‘agreed terms, signed by the arbitrators, shall be communicated by the arbitral tribunal to the: . -

parties., Where an arbitral award on agreed terms is made, the provisions of Article 35,
paragraphs 2, 4 and 6, shall apply. Lo

Interpretation of the Award

Article 38 o

1.

Within thirty days after the receipt of the award, a party, with notice to the other parties, may . -
tequest that the arbitral tribunal give an interpretation of the award. . .

“The interpretation shall be given in writing within foﬁy—ﬂve days after the receipt of the

request. The interpretation shall form part of the award and the provisions of Article 35,
paragraphs 2 to 6, shall apply. '

Correction of the Award.




1660

Thursday, 1st February, 2018 ' No. 59 -

Article 39 :

1. Within thirty days after the receipt of the award, a party, with notice to other parties, may
request the arbitral tribunal to correct in the award any errors in computation, amy clerical or .
typographical error, or any error of similar nature. If the arbitral tribunal considers that the
request is justified, it shall make the correction within forty-five days of receipt of the request..

2. The arbitral tribunal may within thirty days after the communication of the award make such
corrections on its own initiative.

3. Such corrections shall be in writing and shall form part of the award. The provisions of
Article 35, paragraphs 2 to 6, shall apply.

Additional Award. }

Article 40 '

1. Within thirty days after the receipt of the termination order of the award, a party, with notice -
to the other parties, may request the arbitral tribunal to make an additional award as to claims
presented in the arbitral proceedings but not decided by the arbitral tribunal. -

2. If the arbitral tribunal considers the request for an award or additional award to be justified,
it shall render or complete its awards within sixty days after the receipt of the request. The
arbitral tribunal may extend, if necessary, the period of time within which it shall make the
award. :

3. When an award or additional award is made, the prov1s1ons of Art1cle 35, paragraphs 2 to 6,
shall apply. - -

Definition of Costs.

Article 41 '

1. The arbitral tribunal shall fix the costs of arbltratmn in the final award and, if it deems .
appropriate, in another decision. : : :

2. The term "costs" includes only —

(a)  The fees of the arbitral tribunal to be stated separately as to each arbxtrator and to be

fixed by the tribunal itself in accordance with Article 42;

(b) The reasonable travel and other expenses incurred by the arbitrators;

© The reasonable costs of expert advice and of other ass1stance requn'ed. by.the arbltral S

tribunal;

(d) The reasonable travel and other expenses of witnesses to the extent such expenses are.

approved by the arbltral tribunal;

(e) The legal and other costs incurred by the parties in relation to the arbitration to the
extent that the arbitral tribunal determines that the amount of such costs is reasonable; -

O Any fees and expenses of the appointing authority as well as the fees and expenses of
the Director of the RCICAN; .

{2 The cost of third party fundmg,

hy Other Costs.
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In relation to interpretation, correction or completion of any award under Articles 38 to 40,
the arbitral tribunal may charge the costs referred to in paragraphs 2 (b) to (), but no
additional fees.

Fees and Expenses of Arbitrators.

Article 42

1.

The fees and expenses of the arbitrators shall be reasonable in amount, taking into account the
amount in dispute, the complexity of the subject matter, the time spent by the arbitrators and
any other relevant circumstances of the case. ‘ '

If there is an appointing authority and it applies or has stated that it will apply a schedule or
particular method for determining the fees for arbitrators in international cases, the arbitral
tribunal in fixing its fees shall take that schedule or method into account to the extent that it
considers appropriate in the circumstances of the case. - :

Promptly after its constitution, the arbitral tribupal shall inform.the parties as to how it

' proposes to determine its fees and expenses, including any rates it intends to apply. Within

fifteen days of recewmg that proposal, any party may refer the proposal to the appointing
authority for review. If, within forty- ~five days of receipt of such a referral, the appointing
authority finds that the proposal of the arbitral tribunal is inconsistent with paragraph 1, it shall
make any necessary adjustments thereto, which shall be binding upon the arbitral tribunal.

(a) When informing parties of the arbitrators’ fees and expenses that have been fixed
pursuant to Article 41, paragraphs 2 (a) and (b), the arbitral tribunal shall also explam
the manner in which the corresponding amounts have been calculated;

(b) Within fifteen days of receiving the arbitral tribunal's determination of fees and
expenses, any party may refer for review such determination to the appointing
authority. If no appointing authority has been agreed upon or designated, or if the .
appointing authority fails to act within the time specified in these Rules, then the
review shall be made by the Director of the RCICAN; : ,

(©) If the appointing authority or the Director of the RCICAN finds’ that the arbitral
tribunal's determination is inconsistent with the arbitral tribunal’s proposal (and any -
- adjustment thereto) under paragraph 3 or is otherwise manifestly excessive, it shall, - -
~within forty-five days of receiving such a referral, make any adjustments to the -
arbitral tribunal's determination that are necessary to satisfy the criteria in paragraph; :
1. Any such ad_]ustments shall be bmdmg upon the arbitral tribugal; o

@ Any such adjustments shall either be included by the arbitral tribunal in its award or,
if the award has already been issued, be implemented in a correction to the award, to -
which the procedure of Article 39, paragraph 3, shall apply..

Throughout the procedure under paragraphs 3 and 4, the arbitral trlbunal shall proceed with
the arbitration, in accordance with Article 17, paragraph 1. ‘ : .

A referral under paragraph 4 shall not affect any determination in the award other than the
arbitral tribunal's fees and expenses; nor shall it delay the recognition and enforcement of all .
parts of the award other than fhose relating to the determination of the arbitral tribunal's fees -
and expenses. S

- Allocation of Costs.
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Article 43

1. The costs of the arbitration shall in principle be borne by the unsuccessful party or parties.
However, the arbitral tribunal may apportion each of such costs between the parties if it
determines that apportionment is reasonable, taking into account the circumstances of the-case. -

2. The arbitral tribunal shall in the final award or, if it deems appropriate, in any other award,
determine any amount that a party may have to pay to another party as a result of the decision -
on allocation of costs. :

Deposit of Costs.

Article 44 :

1. The arbitral tribunal, on its establishment, may request the partles to deposit an equal amount
as an advance for the costs referred to in Article 41, paragraphs 2 (a) to-(c). .

2. During the course of the arbitral proceedings, the arbitral tribunal may request supplementary :
deposits from the parties. : -

3. If an appointing authority has been agreed upon or designated, and when a party so requests.
and the appointing authority consents to perform the function, the arbitral tribunal shall fix the
amounts of any deposits or supplementary deposits only after consultation with the appointing
authority, which may make any comments to the arbitral tribunal. that it deems appropnate
concerning the amount of such deposits and supplementary depos1ts R :

4, Ifthe required deposits are not paid in full within thirty days after the receipt of the requests,
the arbitral tribunal shall so inform the parties, in order that one or more of them may make
the required payment. If such payment is not made, the arbitral trlbunal may order the
suspension or termination of the arbitral proceedings. »

5. After the award has been made, the arbitral tribunal shall render an account to the partles of
the deposits received and return any unexpended balance to the parties. ;

Annex.

Model Arbitration Clause for Contracts.

-Any dispute, controversy or claim arising out of or relating to this contract, or the breach, termination
or invalidity thereof, shall be settled by arbitration in accordance. with the Arbttratmn and Concﬂlanou

Act in force in the Federal Republic of Nigeria.

Note: Parties should consider adding — T U
(@) The appointing authority shall be ... [name of instimition or person]; .-

(b) The number of arbitrators shall be ... [one or three]; :
(¢ - The seat of arbitration shall be ... [town and country]'-;

(d) The language to be used in the arbitral proceedings shall be Model Statements of Independence
Pursuant to Article 11 of the Rules. : v -

No Circumstances to Disclose. '

I am impartial and independent of each of the parties and mtend to remain so. To the best of my
knowledge, there are no circumstances, past or present, likely to give rise to justifiable doubts as to
my impartiality or independence. [ shall promptly notify the parties and the other arbitrators of any
such circumstances that may subsequently come to my attention during this arbitration.
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I confirm, on the basis of the information presently available to me, that I can devote the time
necessary to conduct this arbitration diligently, efficiently and in accordance with the time limits in the -
Rules.

Circumstances to Disclose. :

I am impartial and independent of each of the parties and intend to remain so. Attached is a statement

made pursuant to Article 11 of the Arbitration Rules in the First Schedule to the Arbitration and

Conciliation Act of (a) my past and present professional, business and other relationships with the

parties and (b) any other ‘relevant circumstances. [Include statement.] I confirm that those-
circumstances do not affect my independence and impartiality. I shall promptly notify the parties and.
the other arbitrators of any such further relationships or circumstances that may subsequently come

to my attention during this arbitration. ' X .

I confirm, on the basis of the information prééently available to-me, that I can devote the time.
necessary to conduct this arbitration diligently, efficiently and in accordance with the time limits in the . -
Rules. ‘

Question that the provision of First Schedule stand part of this Bill — Agreed to.

SECOND SCHEDULE
[Section 59 (1}]
CONVENTION ON THE RECOGNITION AND ENFORCEMENT . o
OF FOREIGN ARBITRAL AWARDS JUNE 10, 1958

Article I o ‘

L. This Convention shall apply to the recognition and enforcement of arbitral awards made in the
territory of a State other than the State where the recognition and enforcement of such awards
are sought, and arising out of difference between persons, whether physical or legal. It shall
also apply to arbitral awards not considered as domestic awards in the state where their.
recognition and enforcement are sought. S SRR

2. The terms "arbitral awards” shall include not only awards madé by arbitrator, appointed for :
" each case but also those made by permanent arbitral bodies to: which the parties have - ...
submitted. SRR
3. When signing, ratifying or acceding to this Convention, or notifying extension under Article .-

X hereof, any State may on the basis of reciprocity declare that it will apply the Convention
to the recognition and enforcement of awards made only in the territory of another Contracting
State. It may also declare that it will apply the Convention only to differences arising out of*

legal relationships whether contractual or not, which are considered as commercial under the . . .

national law of the State making such declaration.

Article II : '
1. Each Contracting State shall recognise an agreement in writing under which the parties

undertake to submit to arbitration all or any differences which have arisen or which may arise -

between them in respect of a defined legal relationship, whether contractual or not, concermng . .
a subject matter capable of settlement by arbitration. o R ‘

Appendices. . :
2. The term "agreement in writing" shall include an arbitral clause in a contract or an arbitration -
agreement, signed by the parties or contained in an exchange of letters or telegrams.

3. The Court of .2 Contracting State, when seised of an action in a matter in'respect of which the
parties have made an agreement within the meaning of this article, shall, at the request of one
_ of the parties refer the parties to arbitration, unless it finds that the said agreement is null and

void, inoperative or incapable of being performed. L
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Article ITI

Each Contracting State shall recognise arbitral awards as binding and enforce them in accordance with

. the rules of procedure of the territory where the award is relied upon, under the conditions laid down
in the following articles. There shall not be imposed substantially more onerous conditions or higher
fees or charges on the recognition or enforcement of arbitral awards to which this Convention applies
than are imposed on the recognition or enforcement of domestic arbitral awards.

Article IV

1. To obtain the recognition and enforcement mentioned in the precedlng article, the party
applying for recognition and enforcement shall, at the time of the application, supply— .

(a) the duly authenticated original award or a duly certified copy thereof; and '

(b) the original agreement referred to in Article I or a duly certified copy thereof.

2. If the said award or agreement is not made in an official language of the country in which the
award is relied upon, the party applying for recognition and enforcement of the award shall
produce a translation of these documents into such language. The translation shall be certified
by an official or sworn translator or by a diplomatic or consular agent.

Article V

3. Recognition and enforcement of the award may be refused, at. the request of the party against
whom it is invoked, only if that party furpishes to the competent authority where the
recognition and enforcement is sought, proof that —

(@) the parties to the agreement referred to in Article II were, under the law applicable
to them, under some incapacity, or the said agreement is not valid under the law to.. .
which the parties have subjected. it or, failing an indication thereon under the law of .
the country where the award was made; or -

(b) the party against whom the award is invoked was not given proper notice of the
appointment of the arbitrator or of the arbitration proceedmgs or was otherwise unable -
to present his case; or :

(© the award deals with a difference not contemplated by or not falling within the terms . .
of the submission to arbitration, or it contains decisions ont matters beyond the scope-
of the submission to arbitration, provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that part of the award.
which contains decisions on matters submitted to arbitration may be recogmsed and .
enforced; or - :

(D the compos1t1on of the arbitral authority or the arbitral procedure was not in- .- -
accordance with the agreement of the parties, or, failing such agreement, was not in.
accordance with the law of the country where the arbitration took place; or -

6] the award has not vet become bindiné on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law of wlnch
that award was made. =

4. Recognition and enforcement of an arbitral award may also be refused if the competent.

authority in the couniry where recognition and enforcement is sought finds that —
() the subject matter of the difference is not capable of settlement by arbttratmn under
the law of that country; or

(b) the recognition or enforcement of the award would be contrary to the pubhc policy of
that country. o
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Article VI

If an application for the settmg aside or suspension of the award has been made to a competent
authority referred to in Article V paragraph (1) (¢), the authority before which the award is soughtto .
be relied upon may, if it considers it proper, adjourn the decision on the enforcement of the award and
may also, on the application of the party claiming enforcement of the award, order the other party to
give suitable security.

Article VII

1. The provisions of the present Convention shall not affect the validity of multilateral or bilateral
agreements concerning the recognition and enforcement of arbitral awards entered into by the
Contracting States nor deprive any interested party of any right he may have to avail himself
of an arbitral award in the manner and to the extent allowed by the law or the treaties of the -
country where such award is sought to be relied upon. - -

2. The Geneva Protocal on Arbitration Clauses of 1923 and the Geneva Convention of the
Execution of Foreign Arbitral Awards of 1927 shall cease to have effect between Contracting
States on their becoming bound and to the extent that they become bound, by this Convention. .

Article VIII

1. This Convention shall be open until 31 December 1958 for signature on behalf of any member.
of the United Nations and also on behalf of any other State which is or hereafter becomes a
member of any specialised agency of the United Nations, or which is or hereafter becomes _
a party to the Statute of the International Court of Justice; or any other State to which an
invitation has been addressed by the General Assembly of the United Nations.

2, This Convenuon shall be ratified and the instrument of ratification shall be depos1ted w1th the
Secretary-General of the United Nations. : .

Artlcle IX
1. This Convention shall be open for accession to all States referred to in Article VIII.
2. Accession shall be effected by the deposit of an 1nstrument of accesswn W1t11 the

Secretary-General of the United Nations.

Article X ‘ .
1. Any State may, at the time of signature, rat1ﬁcat1on or accession, declare that this Convention

shall extend to all or any of the territories for the international relations of which it is- .
responsible. Such a declaration shall take effect when the Convennon enters into force for the
State concerned. ' : o

2. At any time thereafter, any such extension shall be made by notification addressed to the
Secretary-General of the United Nations and shall take effect from the ninetieth day after the
day of receipt by the Secretary-General of the United Nations of this notification, or as from .
the date of entry into force of the Convention for the State concerned,; whichever is the later.

3, With respect to those territories to which this Convention is not extended at-the time of
signature, ratification or accession, each State concerned shall consider the possibility of
taking the necessary steps in order to extend the application of this Convention to such
territories, subject, where necessary for COIlStlt!lthIlal reasons, to t11e consent of  the
governments of such territories. L o |

Article XT
1. Tn the case of a Federal or non-unitary State, the following provisions shall apply —
(2) with respect to those Articles of this Convention that come within the legislative

- jurisdiction of the federal authority, the obligations of the federal government shall to
this extent be the same as those of Contracting States which are not. federal states
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(b} with respect to those Articles of this Convention that come within the legislative

_jurisdiction of constituent states or provinces which are not, under the constitutional

system of the federation, bound to take legislative action, the federal government shall

bring such articles with a favourable recommendation to the notice of the appropriate -

authorities of constituent states or provinces at the earliest possible moment;

() a federal state party to this Convention shall, at the request of any other contracting
state transmitted through the Secretary-General of the United Nations, supply a
statement of the law and practice of the federation and its constituent units in regard
to any particular provisions of this Convention, showing the extent to which effect has
been given to that provision by legislative or other action.

Article XTI

1. This Convention shall come into force on the ninetieth day following the date of deposit of the
third instrument of ratification or accession. :

2. For each State ratifying or acceding to this Convention after the deposit of the third instrument
of ratification or accession, this Convention shall enter into force on the ninetieth day after
deposit by such State of its instrument of ratification or accession. :

Article XIIT '

1. Any confracting State may denounce this Convention by a wriften notification to the.
Secretary-General of the United Nations-Denunciation shall take effect one year after the date
of receipt of the notification by the Secretary-General. -

2. Any State which has made a declaration or notification under Article X may, at any time.

thereafter, by notification to the Secretary-General of the United Nations, declare that this

Convention shall cease to extend to the territory concerned one year after the date of the: -

receipt of the notification by the Secretary-General.

3. This Convention shall continue to be applicable to arbifral awards in respect of which
recognition or enforcement proceedings have been mstltuted before the derunciation takes. = .
effect. C

Article XTIV

A Contracting State shall not be entitled to avail itself of the present Convention agamst other | -

Coniracting States except to the extent that it is itself, bound to apply the Convention. -

Article XV

The Secretary- General of the United Nat:lons shall n0t1fy the States contemplated in Article VIII of the .

following —
(a) signature and ratlﬁcattons in accordance with Article. VIII, s

(o) accessions in accordance with Article IX;

) declarations and notifications under Articles I, X and X

(d)  the date upon which this Convention enters into force in acccrda.nce with Article XII;
(e) denunciations and notifications in accordance with Article XTII. -

Article XVI

1. This Convention, of which the Chinese, English, French and Spamsh texts should be equally

authentic, shall be deposited in the archives of the United Nations.
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. The Secretary-General of the United Nations shall transmit a certified copy of this Conventlon

to the States contemplated in Article VIIL “ 3

Question that the provision of Second Schedule stand part of this Bill — Agreed to.

THIRD SCHEDULE
[Section 61(2)]

ARBITRATION PROCEEDINGS RULES 2018

Interpretation

1.

In these Rules — , ‘
"arbitration claim" means any application to a High Court under the Federal Arbltratlon and

Conciliation Act 2017 —
(a) to revoke an arbitration agreement under Section 3 thereof;
(b) to stay proceedings under Section 5 thereof;

(c) to determine the challenge of an arbitrator under Section 9 thereof;.

(@ to appoint, remove or substltute an emergency arbltrator under Sections 16 and 17
thereof;

(e) to grant interim measures of protection under Section 19 thereof; .
§3) to recognize or enforce an interim measure of protection under Section 28 thereof; -

{g) to refuse recognition or enforcement of an interim measure of protection under
Section 29 thereof;

(h)  to subpoena a witness to attend under Section 43 thereof
@ in respect of the fees of an arbitrator under Section 54 thereef :

G to set aside an award or review the dec1s1on of an Award review Tﬂbunal under .
Section 55 thereof : :

(k) - to recognise and enforce an award under Section 56 thereof; - . .
O to refuse recognition and enforcement of an award under Section 57 thereof'

"arbitration award" includes a settlement agreement that is enforceable in the same manner
as an award under Section 76 of this Act. : = SRR :

Starting the Claim.

2.

1) Except where sub-rules 2 and 3 of this Rule apphes an arb1trat1on clalm shall bef -
started by the issue of an Originating Motion, o : -

2) An application under Section 5 of the Act to stay legal proceedings shall be made by
notice of motion to the court seised of those proceedings. : C

3 An application under Sections 16 or 17 of the Act for the appointment, challenge-or
replacenient of an emergency arbitrator; or under 18 of the Act to fix the seat of the
Emergency Relief Proceedings, shall be contained in a written communication
addressed to the appropriate Court as defined under Section 84(1) of the Act.
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Originating Motion:

3. (M)

ey

An Originating Motion commencing an arb1trat1on claim shall
(a) include a concise statement of —
()  the remedy claimed;

(it any question on which the claimant seeks the decision of the Court;

(b) give details of any arbitration award challenged by the claimant, identifying |

which part or parts of the award are challenged and specifying the grounds for
the challenge; .

(c) show that any statutory requirements have been met; -
@ specify under which Section of the Act the claim is made;
(e identify against which (1f any) of the defendants, a cost order is sought; .

@ specify the person on whom the Criginating Motlon is to be served, stating
their role in the arbitration and whether they are defendants.

Unless tho court orders otherwise an Originating Motion shall be served on the
defendant within one (1) month from the date of issue.

Service out of the Jurisdiction.

4. )]
2
(3)
Notice.
5. (1)
2)

The court may give penmssmn to serve an Orlgmatmg Motmn out of the Jjurisdiction

if —

(a) the claimant seeks to set aside an arbitration award made within the
jurisdiction; :

(b) the claimant — :
o (i)  seeks some other remedy or requires a quest1on to be dec1ded by the :
court affecting an arbitration (whether started or not), an arbitration .

agreement or an arbitration award; and

(ii) , the seat of the arbitration is or will be within the jurisdiction, -

An application for permission under sub-rule 1 of this rule shall be supported by an-

affidavit —
(a) = stating the grounds ont which the apphcanon is made-; and o

(b) showing in what place or country the person to be served. is, or probably may

be found.

Anorder giving permission to serve an Originating Motion out of the jurisdiction shall .-

specify the period within which the defendant may enter appearance to the claim.-

Where an arbitration claim is made, pursuarit to section 18 of the Act, ea.ch arbitrator-- -

shall be a defendant,

Where notice shall be given to an arbitrator or any other person it may be given by .

sending him a copy of —
(a) the Originating Notice of Motion; and

(b)  any affidavit in support.

¥
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Hearings.
6.

€)

Where the Act requires an application to the court to be made on notice to any other
party to the arbitration, such notice shall be given by making that party a defendant.

The court may order that an arbitration claim be heard either in public or in private

Enforcement of Arbitration Awards and Interim Measures of Protection. -

7.

ey

@)

An application to enforce an award or an interim measure of protection in the same
manter as a judgement or order shall be made by Originating Notice of Motion.

The supporting affidavit shall — o ‘
{a) exhibit the arbitration agreement and the original award or decision containing
the interim measure of protection, or in either case certified copies of each;

(b) state the name and the usual or last known place of abode or business of the .
applicant and the person against whom it is sought to enforce the award or
interim measure of protection; g ‘

{© state, as the case may require, either that the award or interim measure of
protection has not been complied with or the extent to which it has not been
complied with at the date of the application.

Case Management. :

7.

0
@

@3)

4

&)

©)

(7

The following rules apply unless the court orders otherwise. .

A defendant who does not contest any or all of the remedies claimed niay file a notice
stating such fact, and a court or judge in chambers may grant such uncontested remedy
or remedies without an oral hearing. : '

A defendant who contests any or all of the remedies claimed and who wishes to rely.

on evidence before the court shall file and serve his counter-affidavit —

(a) within 21 days after the date by which he was required to enter appearance;
or, . :

(M where a defendant is not required to enter appearance, within 21 days after‘
the service-of the Originating Notice of Motion.

A claimant who wishes to rely on evidence in reply to the counter-affidavit filed under
rule 7(2) shall file and serve his reply affidavit within 7 days after:the service of the -
defendant's counter-affidavit. . C B L e

Except in the case provided for in sub-rule (5) of this rule, an arbitration claim shail
be entered on the court's list such that its first hearing is not later than thirty (30) days
after service of the originating motion on the defendant, or in the case of multiple.
defendants, on the defendant last served. : e e S

- Where a defendant is served outside the jurisdiction purSuant te permission given

under rule 3 of these rules, an arbitration claim shall be entered on the court's list such
that its first hearing is not later than forty (40) days after service of the originating
motion on the defendant served outside the jurisdiction, or in the case of multiple
defendants, on the defendant last served. S :

Not later than two (2) days -before the hearing date,-' the claimant shall file and serve
a written brief of arguments which lists succinctly —
@ the issues which arise for decision;
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(&) the grounds of relief (or opposing relief) to be relied upon;

(©) the submissions of fact to be made with the references to the evidence; and -

(@) the submissions of law with references to the relevant authorities.

(8 Not later than the day before the hearing date the defendant shall file and serve a
skeleton argument which lists succinctly — '

(2) the issues which arise for decision;

() the grounds of relief (or opposing relief) to be relied upon;

() the submissions of fact to be made with. the references to the evideﬁce; and

(d) the submissions of law with references to the relevant authorities.

(e) unless a party specifically requests an oral hearing, the court may decide the
entire arbltratlon claim or particular issues arising in it without an oral
hearing.

Appeals.

)] Rules 10 to 13 of these Rules shall apply to appeals from a ngl’l Court to the Court of Appeal
and from the Court of Appeal to the Supreme Court in all arbitration claims-as defined in rule
1 above, hereafter referred to as "arbltratlon appeals”. o

(10) It shall not be necessary for the Registrar of a High Court or the Registrar of the Court of
Appeal to prepare a record in respect of an arbitration appeal, and accordingly the record for
the purpose of such appeal shall be prepared in the manner set forth in rule 11 of these Rules.

11. ) The appellant shall, either simultaneously with ﬁling his notice_of appeal or within -

fourteen (14) days thereafter prepare for the use of the Justices a record compr1smg—

(a) the index; -

&) certified true copies of documents and proceedings which the appella.nt
considers relevant to the appeal; and

(©)  acertified true copy of the notice of appeal.

2 If the respondent considers that the documents and proeeedmgs filed by the appellant
' are inaccurate or are not sufficient for the purposes of the appeal; he shall, withina .
period of seven (7) days after service on him of the record filed by the appellant file . - -
any further or other documents that he wishes to file. : :
3) In all arbitration appeals the provisions of the Court of-Appeal Rules and the Supreme - -

Court Rules for the timebeing in force in relation to the filirig of briefs of arguments - -
in civil matters shall apply mutatis mutandis upon the ﬁlmg of the record of appeal _

pursuant to rule 11 above.

Case Management on Appeals.

12,

13.

An arbitration appeal shall be entered on the court's hst such that its first hearing is not later :

than six months after the filing of the record of appeal pursuant to rule 11 above.

Unless a party specifically requests an oral hearing, the court may decide the entire arbitration

appeal or particular issues arising in it without an oral hearing.
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Effect of Default.

14.

Costs.

15.

If, in an arbitration claim or an arbitration appeal, a cIaunant or appellant seeks to set aside
an arbitral award, or seeks refusal of recognition or enforcement of an interim measure of
protection, and such claimant or appellant fails to comply with —

(a) any of the time limits set out in rules 3(2), 8(6) and 11(1) of these rules, of;

(b) the time limits for the fllmg of briefs of arguments as set out in the rules of the Court

of Appeal and the Supreme Court for the time being in force in relation to civil

appeals, the arbitral award or interim measure of protection shall 1mmed1ate1y
become enforceable, unless the court 0therw1se orders. T

The rules of the High Courts, Court of Appeal and the Supreme Court for the time being in .

force shall apply in relation to costs in all arbitration claims and arbitrating appeals, so.

however that the term "costs" shall include —
(a) all expenses actually incurred by the successful party, mcludmg h1s travel expenses
and the travel and other expenses of his witnesses; : ‘ :

(b) the costs for legal representation of the successful party, to the extent that the court or
a taxing officer con51ders that such costs are reasonable. -

Application.

16.

17.

These rules shall apply to all arbitration claims and: arbltratlon appeals instituted on or after
the date of commencement of the Federal Arbitration and Conciliation Act 2017.

The rules of procedure in civil matters for the time in force in the High Courts Courts of

Appeal and the Supreme Court shall apply to arbitration claims and arbitration appeals only -

in respect of such matters and to such extent as provision has not been expressly made in these
rules.

Question that the provision of Third Schedule stand part of this Bill — Agreed to. - |

FoRrTH SCHEDULE :
\ ' [Sections 68 and 79]

CONCILIATION RULES

-Article 1

Application of the Rules.

1.

These Rules apply to conciliation of disputes arising out of or relatmg foa eontractual or other

legal relationship where the parties seeking an amicable’ settlement of their dlspute have - -

‘agreed that the Conciliation Rules apply.

The parties may agree to exclude or vary any of these Rules at any time...

Where any of these Rules is in conflict with a provision of this Aet or any law from which the
parties cannot derogate, that provision prevails.

Commencement of Conciliation Proceedings.

Article 2

L.

The party initiating conciliation sends to the other party a wntten invitation to conciliate under
these Rules, briefly identifying the subject of the dispute. :

Conciliation proceedings commence when the other party accepts the invitation to conciliate."

If the acceptance is made orally, it is advisable that it be confirmed in writing.
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3. If the other part;lf rejects the invitation, there will be no conciliation proceedings.

4. If the party initiating conciliation does not receive a reply within thirty days from the date on
which he sends the invitation, or within such other period of time as specified in the invitation,
he may elect to treat this as rejection for the invitation to conciliate. If he so elects, he informs
the other party accordingly.

Number of Conciliators.

Article 3

There shall be one conciliator unless the parties agree that there shall be two or three conciliators.

Where there is more than one conciliator, they ought, as a general rule, to act jointly.

Appointment of Conciliator.

Article 4
1.

(@) In conciliation proceedings with one conciliator, the parties shall endeavour to reach
agreement on the name of a sole conciliator.

(b) In conciliation proceedings with two conciliators, each party appoints one conciliator, -

(©) In conciliation proceedings with three conciliators, each party appoints one conciliator.
The parties shall endeavour to reach agreement on the name of the third conciliator.

Parties may enlist the assistance of an appropriate institution or person in connectlon with the .

appointment of conciliators. In particular —

(a) a party may request such an institution or person to recommend the names of smtable
individuals to act as conciliators; or :

) the parties may agree that the appointment of one or more conc111ators be made by., .
such institution or person. : o

In recommending or appointing individuals to act as conciliator, the institution or person shall .
have regard to such consideration as are likely to secure the appointment of an independent and
impartial conciliator and, with respect to a sole or third conciliator, shall take into account the -

advisability of appointing a conciliator of a nationality other than the nationalities of the parties.... -

Submission of Statement to Conciliator.

Article § A ‘ v g

L.

The conciliator upon his or her appoiniment requests each party to subn:ut to him or her a brief ..

written statement describing the general nature of the dispute and the pomts at issue. Each :
party sends a copy of their statement to the other party. : e -

The conciliator may request each party to submit to him or her a further written statement of =

the party's position and the facts and grounds in support thereof, supplemented by any
documents and other evidence that such party deems approprlate The party sends a copy of
their statement to the other party. : ‘ S

At any stage of the conciliation proceedings, the conciliator may request a party to submlt to
him such additional information as he deems appropriate.

Presentation and Assistance.
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Article 6 '

The parties may be represented or assisted by persons of their choice, The names and addresses of
such persons are to be communicated in writing to the other party and to the conciliato; such
communication is to specify whether the appointment is made for purposes of representation or of
assistance. >

Role of Conciliator.

Article 7 ‘
L. The conciliator assists the parties in an independent and impartial manner in their attempt to
reach an amicable settlement of their dispute. '

2, The conciliator will be guided by prigciples of objectivity, fairness and justice, giving -
consideration to, among other things, the rights and obligations of the parties, the usages of the
trade concerned and the circumstances surrounding the dispute, mcludmg any previous
business practices between the parties. . '

3. The conciliator may conduct the conciliation proceedings in such a manner as he considers
appropriate, taking into account the circumstances of the case, the wishes the parties may
express, including any request by a party that the conciliator hear oral statements, and theneed -
for a speedy settlement of the dispute. - o :

4, The conciliator may, at any stage of the conciliation proceedings, make proposals fora -
settlement of the dispute. Such proposals need not be in writing and need not be accompanied
by a statement of the reasons therefor. '

Administrative Assistance.
Article 8 '
In order to facilitate the conduct of the conciliation proceedings, the parties; or the conciliator with the

consent of the parties, may arrange for administrative assistance by.a suitable institution or person.

Communication Between Conciliator and Parties.

Article 9 '

1. The conciliator may invite the pames to meet with him or may communicate with them orally -
or inwriting, He may meet or communicate with the parties together or with each of them -
separately. ‘

2. Unless the parties have agreed upon the place where meetings with the conciliator are to-be: =

held, such place will be determined by the conciliator after consultatlon w1th the partles havmg
regard to the circumstances of the conciliation proceedings:- :

Disclosure of Information.

Article 10 :

When the conciliator receives factual information concerning the dispute from a party, he or she
discloses the substance of that information to the other party in order that the other party may have the
opportunity to present any explanation which he considers appropriate. However, when a party gives
any information to the conciliator subject to a specific condition that it be kept conf’ dentlal the .
conciliator does not disclose that information to the other party. - :

Co-operation of Parties with Conciliator,
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Article 11 -

The parties will in good faith cooperate with the conciliator and, in particular, will endavour to
comply with requests by the conciliator to submit written materials, provide evidence and attend
meetings.

Suggestions by Parties for Settlement of Dispute.

Article 12 _
Each party may, on his own initiative or at the mv1tat10n for the conciliator, submit to the conciliator

suggestions for the settlement of the dispute

Settlement Agreement.

Article 13

L. When it appears to the conciliator that there exists, elements of a settlement which would be
acceptable to the parties, he formulates the terms of a possible settlement and submits them
to the parties for their observations. After receiving the observations of the parties, the
conciliator may reformulate the terms of a possible settlement in the light of such observations.

2. If the parties reach agreement on a settlement of the dispute; they draw up and sign a written
settlement agreement. If requested by the parties the eonc111ator draws up, or assists the
parties in drawing up, the settlement agreement.

3. The parties by signing the setflement agreement put an end to the dispute and are bound by the
agreement.

Confidentiality.

Article 14 ‘

The conciliator and the parties must keep confidential all matters relating to the conciliation
proceedings. Confidentiality extends also to the settlement agreement except where 1ts dlsclosure is
necessary for purposes of mlplementatlon and enforcement. .

Termination of Conciliation Proceedings.
Article 15
The Conciliation proceedings are terminated —

(2) by the signing of the settiement agreement by the partles on the date of the agreement; or

(b) by a written declaration of the conciliator, after consultation with the parties, to the effect that
further efforts at conciliation are no longer justified on the date of the declaration; or

() by a written declaration of the parties addressed to the conciliator to the effect that the
conciliation proceedings are terminated, on the date for the declaration; or -

(D by a written declaration of a party to the other party and the conciliator, if appointed, to the

effect that the conciliation proceedings are terminated on the date of the declaration.
Resort to Arbitral or Judicial Proceedings.
Article 16
The parties undertake not to initiate, during the conc111at10n proceedmgs any arbitral or judicial

proceedings in respect of a dispute that is the subject of the conciliation proceedings.

Costs.,
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Article 17 :
(1) Upon termination of the conciliation proceedings, the conciliator fixes the costs of the
conciliation and gives written notice thereof to the parties. :

The term "costs" includes only — .
(a) the fee of the conciliator which shall be a reasonable amount;

(b) - the travel and other éxpenses of the cdnciliator;

(©) the travel and other expenses of witnesses requested by the conciliator with the consent .
of the parties; -

(d) the cost of any assistance provided pursuant to Article 4 paragraph 2(b), and 8 of these
Rules. - S

2 The costs, as defined above are borne equally by the parties unless the settlement agreement
provides for a different apportionment. All other expenses incurred by a party are borne by

the party.
Deposits.

Article 18 | T

¢)) The conciliator, upon his appointment, may request each party. to deposit an equal amount as
an advance for the costs referred to in Article 17, paragraph (1) which he expects will be
incurred. oo

2 During the course of the conciliation proceedings, the conciliator may request supplementary
deposits, in equal amount from each party. : : .

(3) If the required deposits under paragraphs (1) and (2) of this-Article are not paid in full by both
parties within thirty days, the conciliator may suspend the proceedings or may make a written
declaration of termination to the parties, effective on the date of that declaration. - e

)] Upon termination of the conciliation proceedings, the conciliator renders an account to.the.
parties of the deposits received and returns any unexpended balance to the parties. o

Role of Conciliator in Other Proceedings.

Article 19 ‘ cL :
The parties and the conciliator undertake that the conciliator shall not act as an arbitrator or as a. -
representative or counsel of a party in any arbitral or judicial proceedings in respect of a dispute that.
is the subject of the conciliation proceedings. The conciliator shall not be presented as a witness in any
such proceedings. ST :

Admissibility of Evidence in Other Proceedings.
~Article 20 : - .
The parties undertake no to rely on or introduce as evidence in arbitral or judicial proceedings, whether -
or not such proceedings relate to the dispute that is the subject of the conciliation proceedings —
(a) views expressed or suggestions made by the other party in respect of a possible settlement of
the dispute; RS

(b) - admissions made by the other p'arty in the course of the conciliation proceedings;

(c) proposals made by the conciliator;
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(d) the fact that the other party had indicated his willingness to accept a proposal for settlement
made by the-conciliator.

Model Conciliation Clause.
Where, in the event of a dispute arising out of or relating to this contract, the parties wish to seek an
amicable settlement of that dispute by conciliation, the conciliation shall take place in accordance with

the Conciliation Rules in the Fourth Schedule to the Arbitration and Conciliation Act as at present in
force in Nigeria. ‘

Question that the provision of Forth Schedule stand part of this Bill — Agreed to.
Chairman to report Bill. . -

(SENATE IN PLENARY)
The Deputy Senate President reported that the Senate in the Committee of the Whole considered the
Report of the Committee on Judiciary, Human Rights and Legal Matters on the Arbitration and
Conciliation Act CAP A18 LEN 2004 (Repeal and Re-enactment) Bill, 2018 and approved as follows:
Clauses 1- 88 . — As Recommended

Schedules 1- 4 — As Recommended R

Question.: That the Senate do approve the Report of the Committee of the Whole — Resolved in the
Affirmative. : :

Motion made: That the Bill be now Read the Third Time (Senate Leader).
Question put and agreed to.
Bill accordingly Read the Third Time and Passed.

Committee on Judiciary, Human Rights and Legal Matters:.
Report on the Emergency Powers (Repeal and Re-enactment) Bill, 2018 (SB. 182 )

Motion made: That-the Senate do consider the Report of the Committee o Judiciary, Human Rights. .
and Legal Matters on the Emergency Powers (Repeal and Re enactment) B111 2018 (Senator David

Umaru — Niger East).
Cuestion put and agreed to.
Report presented.

Motion made. That the Senate do resolve into the Commlttee of the Whole to con31der the Report
(Senate Leader), P :

Question put and agreed to.

(SENATE IN THE COMMITTEE OF THE WHOLE) .

CONSIDERATION OF A BILL FOR AN ACT TO REPEAL THE EMERGENCY POWERS ACT,.1961 AND TO :

ENACT THE EMERGENCY POWERS ACT 2018; TO PROVIDE FOR THE DECLARATION OF A STATE OF
EMERGENCY AND FOR RELATED MATTERS
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Clause 1: Objectives: '
The objective of this Bill is to make provision for the declaratmn of a State of
Emergency in Nigeria or any part thereof subject to the provisions of the Constitution
of the Federal Republic of Nigeria, 1999 (as amended) and to provide for the:

" (a) general administration of an emergency area;

(b) search, arrest without warrant and detention of persons in the emergency
area;

© prohibition of public processions, demonstrations and meetmgs in the
emergency area;

(d) imposition of curfew in the emergency area;

® declaration of protected places and control of persons in the protected places;
and : . .
() control of arms and explosives in the emergency area.

Committee’s Recommendation:
That the provision in Clause 1 be retained (Senator David Umam Niger East) — Agreed 1o.

Question that Clause 1 do stand part of the Bill, put and agreed to.
Clause 2: Application. '
The provisions of this Bill shall apply in any emergency area and or throughout the

Federal Republic of Nigeria.

Committee’s Recommendation:
That the provision in Clause 2 be retained (Senatar David Umaru Nzger East) — Agreed to.

Question that Clause 2 do stand part of the lel, put and agreed to.. . .
PART II - DECLARATION OF A STATE OF EMERGENCY

Clause 3: Declaration of a State of Emergency. : : -
(1) The President may in accordance with the adv1ce of the ]Federal Executive

Council may, by proclamanon published in the Official Gazette, declare that L

a state of emergency exists in Nigeria or in any part of Nigeria.:

) The Governor of a State, supported by two-third majority of the House of
Assembly may request the President to make a proclamation of state of
emergency in a state or any part thereof, where the need for such declaranon
is reasonably justifiable. S o

€)] The President shall, in the declaration of state of emergency, state the reason
' for the proalamatlon -

Committee’s Recommendation:
That the provision in Clause 3 be retained (Senator David Umaru — Nzger Easty — Agreed io. -

Question that Clause 3 do.stand part of the Bill, put and agreed to.
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National Assembly to be Informed. .

(1) Notwithstanding any other provision of this Bill, where a proclamation is
published under subsection (1) of section 3 of this Bill, the President shall: .
place immediately before the two Chambers of National Assembly the facts
and circumstances leading to the declaration of the state of emergency.

) The National Assembly shall, within seventy-two hours after being so notified,
decide whether the proclamation should remain in force or should be revoked; .
and the President shall act in accordance with the decision of the National
Assembly

(3) Notwithstanding any other provision of this Bill, where 4 request for the
proclamation under subsection (2) of section 3 of this Bill is desired by a -
Governor of a state, the President shall be given a reasonable time within.
which to issue the proclamation.

Committee’s Recommendation:
That the provision in Clause 4 be retained (Senator David Umaru Nzger Easty — Agreed to..

Question that Clause 4 do stand part of the Bill, put and agreed to.-

Clause 5:

Duration of a State of Emergency. AR

(O A declaration of a state of emergency shall cease to have effect. at the
expiration of a period of six months beginning with the date of publication of
the proclamation, unless, before the expiration of that period, it is approved
by members through a resolution passed by simple majority of both chambers
of the National Assembly. o :

(2) Subject to subsection (2) of section 4 of this Bill, where a declaration of a state
of emergency is approved by a simple majority resolution of both chambers
of the National Assembly, the state of emergency shall continue to be in force
until the expiration of a period of six months beginning with the date upon-
which it was approved or until such earlier date as may be spec1ﬁed in the -

' resolution. o

Committee’s Recommendation: :
That the provision in Clause 5 be retained (Senator Davzd Umam N;ger East) —_ Agreed to. ..

Question that Clause 5 do stand part of rhe Bill, put and agreed to.:

Clause 6:

Extension or Revocaﬁ:mn of a State of Emergency - :

(D The National Assembly may, by resolution passed by snnple majonty of 1ts
members, extend the approval of proclamation for perlods of not more than
three months at a time. ~ o

(2) The National Assembly may, by a resolution pessed by a simple majority of
its members, at any time, revoke a declaration of a state of emergency it
earlier approved. : : O

Commitiee’s Recommendation: : '
That the provision in Clause 6 be retained (Senator David Umam — Nzger East).— Agreed to.

Question that Clause 6 do stand part of the Bill, put and agreed to. .

Clause 7:

Circnmstances under which a State of Emergency May Be Declared.
The President may issue a Proclamation of a state of emergency where:
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the Federation is at war;

the Federation is in imminent danger of invasion or involvement in a state of
war or insurgency;

there is actual breakdown of public order and public safety in the Federation
or any part thereof to such extent as to require extraordinary measures to
restore peace and security; |

there is a clear and present danger of an actual breakdown of public order and
public safety in the Federation or any part thereof requiring extraordmary
measures to avert such danger;

" there is an occurrence or imminent danger, or the occurrence of any disaster

or natural calamity, affecting the community or a section of the community in
the Federation; '

‘there is any other public danger which clearly constitutes a threat to the

existence of the Federation; or

the President receives a request to do so in accordance with the prov1s1ons of
subsection (2) of section 3 of this Bill.

Committee’s Recommendation: ‘
That the provision in Clause 7 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause.7 do stand part of the Bill, put and agreed to. -

Clauvse 8: Consequential Powers.

ey

(2)

On the declaration of a state of emergency under section 3 of this B111 the -
President may take such measures as he considers necessary and justifiable
for the purpose of dealing with the situation that exists durmg the perlod that
the state of emergency is m force. o

Without prejudice to subsection (1) of this section, the President during the.
period of state of emergency, may in the case of an emergency affectmg the .
whole of Nigeria- N
(a) prevent assistance to an enemy in case of war; and

'(b') or in any part of Nigeria, take any of the followmg steps which -

includes the:
(0 detention of persons or the restriction of their movement

(i1) deportauon and expulsion from Nigeria of persons whose
presence in Nigeria constitute threat;

(iii) ~ acquisition of any property or taking possession of or
controlling on behalf of the state of any property;

(iv) searching without warrant of any premises;
(v) payment of compensation to any person affected by any action

taken under the emergency that is not in conformity with the
provisions of this Bill or any other law;
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~(vi) arrest, trial and punishment of any person for breach of any
instruments, orders or declaration related to the proclamation -
of state of emergency;

(vii)  suspension of operation of any law; and

(viii) removal of any person from the emergency area where the
emergency relates only to a part of the country.

3 The powers conferred on the President under this Bill may be exercised by the
issuance of executive instruments, orders or declarations pubhshed in the
Official Gazette. :
Comimitiee’s Recommendation:
Thar the provision in Clause 8 be retained (Senator David Umaru Niger East) — Agreed to.

Question that Clause 8 do stand part of the Bill, put and agreed to.

Clause 9: Termination of State of Emergency.
At the end of an emergency period declared under section 3 of this Bill, a person in -
restriction or detention or in custody as a result of the declaration of the emergency,
shall be released either conditionally or unconditionally.

Committee’s Recommendation: ' ‘
That the provision in Clause 9 be retained (Senator David Umary — Nzger East) — Agreed to.

Question that Clause 9 do stand part of the Bill, put and agreed to.

Clause 10: Report to National Assemibly of Restricted or Detained Persons.
{1 The person authorised by the President shall make monthly report to the
National Assembly of the number of persons restricted or detained by virtue
of this Bill or 4ny other enactment conferring emergency powers and the

number of cases in which the authority that ordered the restriction or detention. . -

has acted in accordance with the dec131ons of the tribunal appomted under this
Bill. :

) Notw1thstanding subsection (1) of this section, the person referred to in
subsection (1) shall publish on monthly basis in the Gazette, the number of—
(a) persons restricted or detained stating their names and addresses;

(3] cases reviewed by the court or tnbunal appomted under the provisions -
of this Bill; and .

(©) cases in which the authority which ordered their restriction or .
detention has acted in accordance with the decisions of the court or -

tribunal appointed under this Bill.

Committee’s Recommendation: ' '
That the provision in Clause 10 be retamed (Senator David Umaru — Nzger East) — Agreed to.

Question that Clause 10 do stand part of the Bill, put and agreed to.

PART 111 — ADMINISTRATION OF THE EMERGENCY AREA
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Clause 11:  Administration of the Emergency Area

(1) The State Governor or the Local Government Chauman inan emergency area

- shall continue with the general functions of administering the emergency area
under the control of the President or any person designated or authorized to act

on his behalf. '

2) The President may give directions to a State Governor or Local Government -
Chairman directly or through his designate or a duly authorized person with
respect to the administration of the emergency area and it shall be the duty of
the State Governor or lLocal Government Chalrman to comply with the -
d1rect10n

3) The President may with the approval of the National Assembly suspend a State’
Governor or the Local Government Chajrman in an emergency area during .
an emergency period. S ‘

Committee’s Recommendation:
That the prov151on in Clanse 11 be retamed (Senator David Umarn — Nzger Easr) — Agreed to.

Question that Clause 11 do stand part of the Bill, put and agreed to.

Clause 12: Power of the President to Make Order for an Emergency Area..
h The President may make such Orders as appear to him to-be necessary or -

' expedient for the purpose of maintaining and securing peace, public order
public safety and good Government in the emergency area.. -

2 Any Order made under subsection (1) of this section, may, if it appears to the -
President to be necessary or expedient for the purpose mentioned in the .
subsection —

(a) make provision for the detention of any person either within the
emergency area or elsewhere and removal and exclusion of any..
person from the emergency area; -

()] anthorized the taking of possesszon or control of any property or.

undertakmg in the emergency area;
‘ (c) authorize the entry and search of any premiseS°

(d  provide for the application of any law (with or W1thout modlﬂcatmn) N
in relation to that area; . e

“(e) provide for the utilizarion of the funds of any Local Government in the
© emmergency area; : =

6] provide for the payment of compensation and remuneratlon to personsf SRS

affected by the Order;
(&) provide for the apprehension, trials and pumshment of persons
' offending against the Crder; or o

(h) provide for the maintenance of such supplies and services as the -
President considers essential to the lives of persons in the emergency
ared.

€)] Nothing in subsection (2) of this section shall authorize the making of
provisions for the trials of a person by military courts.
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) An-Order made under this section may provide that the Order shall have
effect for all purposes as if it were a law made by the House of Assembly of
the State of the emergency area concerned. :

(5) The President shall, as soon as reasonably practicable after an Order has been
made under this Bill, transmit a copy of the Order to each House of the
National Assembly for approval and if the National Assembly disallows the
Order, it shall cease to have effect w1thout prejudice to anything done
thereunder.

Committee’s Recommendation:
That the prov131011 in Clause 12 be retained {Sernator David Umam Nzger East) — Agreed fo.

Question that Clause 12 do stand part of the Bill, put and agreed to.:

Clause 13;

Control of the Police in the Emergency Area.

Subject to the provisions of subsection (3) of section 215 of the Constlmtlon of the
Federal Republic of Nigeria 1999, as amended and of any directions given in
pursuance of that subsection, a person designated or authorized by the President may
give to the Commissioner of Police in the emergency area such directions with respect
to the maintenance and security of public safety and order as:the person considers
expedient and it shall be the duty of the Commissioner of Police to comply with the
directions. T

Commiiitee’s Recommendation:
That the provision in Clause 13 be retained (Senator David Umaiu — Nzger East) — Agreed to.

Question that Clause 13 do stand part of the Bill, put and _agreed to.

Clause 14:

Suspension and Contrel of Functions of Certain Authorities in the Emergency

Area -

The President or his designate or authorised person shall, without prejudlce to the

generality of the powers conferred on him by these Regulations — S

(2) allow any person holdmg offices in the Local Government of the emergency :
area, or public service of the State within the meaning of the Constitution of
.the Federal Republic of Nigeria 1999, as amended in the emergency area; or -
any customary court or Local Government Authority in the emergency area,:
to exercise their functions in accordance with any directions given to them;
and ' st

® may suspend from office any such persoﬁ; who in his dpinion, fails to comply
- with direction given under this regulation and may appoint some other person
to act in the place of the suspended person during the period of the emergency.

Commiitee’s Recommendation: ' R BT
That the pr0v151on in Clause 14 be retained (Senator Davzd Umaru Nzger Easr) — Agreed to.

Question that Clause 14 do stand part of the Bill, put and agreed to... .- - -

-Clause 15:

- Authentication of Instruments,

Any instrument purported to be signed by the Presulent hlS designate or a person
authorized by him shall until the contrary is proved, be deemed to be mgned by the
President, his designate or the anthorized person. .
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Commitiee’s Recommendation:
That the provision in Clause 15 be retained (Senator David Umam ~ Niger East) — Agreed to.

Question that Clause 15 do stand part of the Bill, put and agreed to.

PART IV — DETENTION OF PERSONS

Clause 16: Detentmn Orders.

ey

[0}

1€)

Where the Appropriate Authonty is satlsﬁed that a person in the emergency
area is or has been involved in the preparation or instigation of acts prejudicial
to public safety and that by reason thereof, it is necessary to exercise control
over him, he may make a Detention Order directing that the person be
detained in any place in the emergency area or in any Maximum Prison in
Nigeria as may be specified in the Detention Order. ~ :

Any Detention Order under subsection (1) of this section may be made oraily
or in writing provided that if made orally, it shall as soon as practicable be
confirmed in writing and in either case, the Detention Order 1ssued shall be
complied with immediately. :

Any person detained pursuant to a Detention Order made under subsection (1) :
of this section shall be deemed to be in lawful custody.

Commifttee’s Recommendation:
That the provision in Clause 16 be retained (Senator Davzd Umaru Nzger East) — Agreed to.

Question that Clause 16 do stand part of the Bill, put and agreed-to.

Clause 17: Authority for Detentmn ' -
a An order of the Appropriate Authority rnade under the provisions of section 16 of this
Bill shall be full authority fully executed by the PETSON Of persons to whom the order
is given, to arrest the person(s) against whom it is made a.nd to detam hu:n or her
during such time as the Detention Order is in force. L o

“Committee’ ’s Recommendation: o
That the provision in Clause 17 be retained (Senator David Umam Nzger East)y — Agreed to..

Question that Clause 17 do stand part of the Bill, put and agreed ta.-- - "'

Clause 18: Powers of Search Without Warrant,

(D

Any superior police officer or any member personnel of the armed forces not -
below the rank of an Army Captain or its equivalent may, at any time, enter
without warrant and search any building (including a dwelling house), ship,
aircrafi, vehicle or place where he has reasonable cause to beheve that there-
is or likely to be— '

(a) any person against whom an order has been made under section 16 of
' this Bill; or : -
(b) any seditious or subversive document, pamphlet or literature; or
© anything which may provide evidence of the preparation, instigation
or commission of any act referred to in subsection (1) of sectlon 16 of
this Bill; and
(@) any firearm or ammunition owned, possessed or kept contrary to the

law,
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2) Where any person or thing referred to in sub-regulation (1) of this regulation -
is found in any building, ship, aircraft, vehicle or place, any superior police
officer or any personnel of the armed forces may arrest the person or seize-
the thing as the case may be.

3) The police or members of the armed forces conducting any search pursuant
to the provision of subsection (1) of this section may require the assistance of -
any person as deemed necessary for the purpose and such person shall render
such assistance to the best of his or her ability.

4) Where any person is conducting a search in pursuance of powers conferred
upon him by subsection (1) of this section, the provisions of the Administration
of Criminal Justice Act, 2015 shall apply as though he were conductmg such
search in the execution of a search warrant.

)] Any property, item or thing seized under the provisions of section (1) of this .
section may be detained and disposed of in accordance with the Administration.
of Criminal Justice Act, 2015, as though it had been selzed in the execution of
a search warrant.

Commiitee’s Recommendation:
That the provision in Clause 18 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 18 do stand part of the Bill, put and cigreed io.

Clause 19: Variation and Suspension of Detention Order.
At any time after a Detention Order is made against any person under the provmmns -
of section 16 of this Act, the Appropriate Authority may direct —
(a) that the person so detained be removed to any other place of detention w1thm
the emergency area, or with the consent of the President, to another place in. ..
Nigeria; :

(b)  that the operation of the Detention Order be suspended, subject to such-
conditions: — L=

{i) prohibiting or restricting the possession or use by the person of a.ny )
specified articles;

(i) jmposing on the person such restrictions as may be specified in the . -

direction in respect of his employment or business, concerning the .-
place of his residence or his association or commumcatmn W1th other
persons; . ‘

(iii)  restricting his movement between such hours as may be so specified,
except under the authority of a written permit granted by any relevant
authority or person;

(iv) . requiring him to notify his movements, in such manner and at such
times, and to such authority or person as may be so specified of his.
movement; or : '

() prohibiting him from travelling except in accordance with permission
given to him by such authority or person as may be specified.
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Committee’s Recommendation:
That the provision in Clause 19 be retalned (Senator Dav:d Umarny — Nz ger East) — Agreed to.

Question that Clause 19 do stand part of the Bill, put and agreed fo.

Clause 20:

Revocation.

The Appropriate Authority may revoke any direction issued pursuant to this Part of

this Bill, if he is satisfied that the person against whom the Order was made has failed

to observe any condition imposed or that the operation of the Order can no Ionger

remain suspended without it being detrimental to public safety.

Commiitee’s Recommenddtion:
That the provision in Clause 20 be retained (Sengior David Umaru.— Niger East) — Agreed to,

Question that Clause 20 do stand part of the Bill, put and agreed to.. -

. Clause 21:

Control of Detention Orders by President.-
Where the Appropriate Authority is a designated or authorized person acting on behalf

of the President, he shall immediately after a Detention Order has been issued under -

these regulations, transmit a copy of the Detention Order to the President for approval

and where the President disallows the Detention Order, it shall cease to have effect -

without prejudice to anything done thereunder.

Conmiitee’s Recornmendation: '
That the provision in Clause 21 be retained (Senator David Umari — Nzger Fasty — Agreed to.

Question that Clause 21 do stand part of the Bill, put and agreed to.

Clause 22:

PART V — RESTRICTION ORDERS

Restriction Orders. S .
(1) For the purpose of maintaining pubhc order in the emergency area, the

Appropriate Authority may make an order (in this Act referred to as "a:

Restriction Order"):— :
(a) prov1d1ng that a person shall be and remain or not be or not remain,

“in a particular place or area as ‘may be specified in the Restr1ct1on. DU

QOrder; and -

(b) requiring a person to notify the Appropriate Authority or such other

_ authority or person of his movement in such manner and at such times -
and as may be specified in the Restriction Order or any permit made

pursuant to the Restriction Crder.

) A permit may be issued by the Appropriate Authority on such terms and: -

conditions as the Appropriate Authority deems expedient.

restricted person.

(4)  Where at the time of the service of a Restriction Order, the Restricted Person
is within the place or area specified in the Restriction Order, the Restricted

Person may be removed from that place or area by a police officer or any .

person authorised in writing by the Appropriate Authority. -

-(3) A Restriction Order shall come into force immediately upon its serviceonthe .-
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(5) Without prejudice to any proceedings which may be taken against a Restricted
‘Person under these Regulations, a Restricted Person who is in contravention
of the provisions of a Restriction Order, or any term or condition of a permit
issued pursuant to Restriction Order, may be removed from the place or area-
by any police officer or any person authorised in writing by the Appropnate
Authority. -

(6) A person while being removed under this Part shall be deemed to be in lawful
custody.

Commzttee s Recommendation:
That the provision in Clause 22 be retained (Senator David Umaru — Nzger East) — Agreed to.

Question that Clause 22 do stand part of the Bill, put and agreed to.

Clause 23: Control of Restriction Orders by the President.
Where the Appropriate Authority is a designated or authorized person acting on behalf
of the President, he shall immediately after a Restriction Order has been made under
this Act, transmit a copy of the Restriction Order to the President for approval and
where the President disallows the Restriction Order, such Restriction Order shall
cease to have effect without prejudice to anything done there under.

Commzﬁee s Recommendation:
That the provision in Clause 23 be retained (Senator David Umam — Niger East) — Agreed to.

Question that Clause 23 do stand part of the Bill, put and agreed to. ',
PART VI — REPORTING OF FERSONS

Clause 24: ~ Power to Require Persons to Report. .
The Appropriate Authority may, if he deems it exped1ent for securing public safety
and maintenance or restoration of public order, issue a direction in writing requiring
any person in the emergency area to whom the direction is addressed, to report to such -
place in the emergency area within such time as may be speciﬁed in the direction and
to comply with direction relating to his movements as may be glven by the Appropriate -
Authonty SEL

Committee’s Recommendation: S :
That the provision in Clause 24 be retained (Senator Davzd Umam Nzger East) — Agreed fo.

Question that Clause 24 do stand part of the Bill, put and a'greec‘z‘ to.:’
Clause 25:; Duration of a Direction. : SRS
(@) A direction issued pursuant to the prov1310n of section 24 of this Act shall.: - -

remain in force for a period of 21 days from the date of receipt by the person -

to whom it is addressed.,

) On the expuatlon of the period specified in subsection (1) of this sect10n the
Appropriate Authority may issue a further direction. -

Committee’s Recommendation: - S
That the provision in Clause 25 be retained (Senator David Umaru — Nzger Easty — Agreed to.

Question that Clause 25 do stand part of the lel put and agreed io.
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Clause 26: Comrol of Directions by the President.
Where the Appropriate Authority is a designated or authorlzed person actmg on behalf
of the President, he shall immediately after a direction has been issued under these
regulations, transmit a copy of the direction to the President for approval and where
the President disallows the direction, it shall cease to have effect w11:hout prejudice to
anything done there under.

Committee’s Recommendation: ‘
That the provision in Clause 26 be retained (Senator David Umaru — Niger East) — Agreed fo.

Question that Clause 26 do stand part of the Bill, put and agreed to.

Clause 27: Notice of Direction.
o)) For the purpose of this Part of this Bill, a d1rect10n shall be deemed to have -
been received if it is delivered to the:— _:
(a) the person to whom it is addressed or made known to h:lm or

) the usual place of abode or business of such a person.

(2) It shall be a defence for a person who is found to be in contravention of the
provision of subsection (1) (b) of this section to prove that he was absent from
his usual place of abode or business as the case may be when the direction was
delivered and that on his return, he took immediate steps to comply with the:
direction. . .

Committee’s Recommendation: :
That the provision in Clause 27 be retained (Senator David Umaru — Niger East) — Agreed fo.

Question thar Clause 27 do stand part of the Bill, put and agreed to. "
PART vl — PROCESSION AND MEETINGS

Clause 28: thubmon of Public Processions, Demonstrations and Meetings. ‘
The Appropriate Authority, may by order prohibit the holding of any public proeessmn A
demonstration or public meeting in any emergency area for such period as may be .
specified in the order if he is satisfied that the holding of the public procession, .
demonstration or public meeting would be likely to cause serious public disorder.. -

Commzttee s Recommendation:
That the provision in Clause 28.be retained (Senator Dawd Umam Nzger East) — Agreed to. -

Question that Clause 28 do stand part of the Bill, put and agreed t0.:

Clause 29: Use of Force.
Any police officer or a member of the Armed Forces of the Federal Repubhc of -
Nigeria may take such steps and use such force as may be necessary to secure .
compliance with any order made under these Regulations (Senator David Umaru — -
Niger East). : :

Amendment Propesed: , ‘ ‘ ‘
Imrnediately after the words “may be” in line 2, insert the word “reasonably” (Senaror Joshua M.-
Lidani — Gombe South). S -

Question that the amendment be made, put and agreed to.

Question that Clause 29 as amended do stand part of the Bill, put and agreed to. |
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PART Vill— CURFEW
Clause 30:  Power to Impose Curfew. oo

The Appropriate Authority may, by order, impose a curfew upon the inhabitants of the
emergency area or any part thereof. ‘

Committee’s Recommendation:
That the provision in Clause 30 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 30 do stand part of the Bill, put and agreed to.
Clause 31: Publication, Commencement and Proof of Curfew Order.

(H Every curfew order shall be made known to the inhabitants of the area to

which it relates in such manner as the Appropriate Authonty thmks fit, and

. - shall come into operation on the date it is issued.

2) Without prejudice to any other mode of proof, a certificate signed by the -

Appropriate Authority or at his direction stating the terms of any curfew order
and the date on which it came into operation in accordance with the provisions
subsection (1) of this section shall be conclusive evidence of those matters.

(3) Assoon as a curfew order is made, the Appropriate Authority shall cause it
to be published by notice in the Government Gazette. :

Commzttee s Recommendation: -
That the provision in Clause 31 be retained (Senator David Umaru Nzger East) — Agreed to.

Cuestion that Clause 31 do stand part of the Bill, put and agreed to.

Clause 32 Effect of Curfew Order.

Where a curfew has been imposed in any area, no person other than a police officer,

a member of the armed forces of the Federation, a person registered as a medical
practitioner or any other person authorized in writing under this Part of this Bill shall

be outdoors within the area between such hours as may be spec1ﬁed in the curfew

order (in this Bill referred to as 'the hours of curfew').

Committee’s Recommendation:
That the provision in Clause 32 be retained (Senator Davzd Umaru — Nzger Easr) — Agreed to.

Question that Clause 32 do stand part of the Bill, put and agreed to. . -
Clause 33: Permits.

(1) Any superior pelice officer may issue to any. person applying therefrom a

written permit authorizing the holder thereof to be outdoors within a curfew
area during such times and for such purposes and subject to such COIldlthIlS or

limitations as may be specified in such permit.

(2)' It shall be a condition of every such permit that the person to whom in hasbeen. - -
granted shall carry it on his person at all times when he is outdoors in a-

curfew area-during the hours of curfew.

3 Every such permit shall, on demand, be produced for the inspection of a police
officer or a member of the armed forces of the Federation. :
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Commmee s Recommendation:
That the provision in Clause 33 be retained (Senator David Umaru — Niger East) — Agreed t0.

Question that Clause 33 do stand part of the Bill, put and agreed to,

Clanse 34:;

PART IX — PROTECTED PLACES

Declaration of Protected Places.
The Appropriate Authority may by order, where it appears to him to be Tecessary or

expedient:—

“(a) for the maintenance of supplies and services essential fo the life of the

COmmunity; or

()] for securing the public 's%éfety; or

| © that special precautions should be taken to prevent the entry of unauthorized

persons, declare those premises to be a protected place for the purpose of this
Act and so long as the order is in force, no person shall, subject to any.
exemptions for which provision may be made by the order, enter or attempt
to enter or be in those premises without the permission of such authority or
person as may be specified in the order. co

 Committee’s Recommendation: ’ ‘
That the provision in Clause 34 be retained (Senator David Umam Nzger Eqst) — Agreed to.

Question that Clause 34 do stand parr of the Bill, put and agreed to.

Clause 35:

Control of Persons in Protected Places.

Every person to whom permission to enter a pmtected place is granted pursuant to.

section 34 of this Bill shall, while in that place, comply with such directions for
regulating his conduct as may be given by the Appropriate Authority or by the authority
or person granting the permission, and any authorized officer or any person authorized

in that behalf by the occupier of the premises, may search any person entering or:
seeking to enter or being in any protected place, and may detam any such person for - -

the purpose of searchmg him.

Commiftee’s Recominendation: P
That the provision in Clause 35 be retained (Senator Davta’ Umam Nzger Easr) — Agreed to.

Question that Clause 35 do stand part of the Bill, put and agreed to.~ = = = e

Clause 36:

Removal of Unauthorized Persons. -
Where a person is in a protected place in contravention of this Part of this Bill or while
in any such place, fails to comply with any direction given under this Part of this Bill,

then without prejudice to any proceedings which may be taken against him, he may be

removed from there by any authorized officer or any person authorized in that behalf
by the occupier of the premises. : :

Comumitiee’s Recommendation:
That the provision in Clause 36 be retained (Senator Dawd Umam Niger East) — Agreed to.

Questzon that Clause 36 do stand part of the Bill, put and agreed to.




1690

Thursday, 1st February, 2018 | Ne. 59

Clause 37: -Additional Protective Measures.

(1

@

The Appropriate Authority may authorlze such steps to be taken as he may
deem necessary for the protection of any protected place, and such steps may

extend to the taking of defensive measures which involve or may involve

danger to the life of any person entering or attempting to enter any protected
place.

Where any measures involving such danger as aforesaid are adopted, the
senior police officer or a member of the. Armed Forces of the Federal
Republic of Nigeria responsible for the locality in which the protected place
is sitnated, shall cause such precautions to be taken, including the prominent
display of warning notices, as he deems necessary to prevent inadvertent or
accidental entry into the protected place and, where such precautions have
been duly taken, no person shall be entitled to compensation or damages in
respect of injury received or death caused as a result of any unauthorlzed
entry into the protected place. :

Committee’s Recommendation:
That the provision in Clause 37 be retamed (Senator David Umaru — Niger East) — Agreed 1o.

. Question that Clause 37 do stand part of the Bill, put and agreed to.

PART X — POSSESSION OF EXPLOSIVES

Clause 38: Exercise of Powers by the Appropriate Authority is subject to directions, if any, given
by the Appropriate Authority, a superior police officer or any member of the armed
forces not below the rank of an Army Captain or its equivalent may exercise in the
emergency area, all or any of the powers conferred upon the Approprlate Authonty
by section 39 of this Bill. . ;

Commiitee’s Recommendation:
That the provision in Clause 38 be retained (Senator Dawd Umaru Niger East) — Agreed to..

: Question that Clause 38 do stand part of the Bill, put and agreed to.

Clause 39: Possession of Explosives etc.

(1

@)

3

The Appropriate Authority may by order made in respect of the whole or any
part of the emergency. area prohibit, either absolutely or conditionally, the
possession by any person of any explosive, ammunition, arms or component

parts thereof, and any such order may be made with respect to all exploswes PR

ammunition, arms or component parts thereof.

The Appropriate Authority may by order made in respect of the whole orany ..

part of the emergency area provide for the custody of explosives, ammunition,
arms and component parts thereof, as he shall deem fit. T

Any person who, in any such area as may be specified in an order made

pursuant to subsection (2) of this section, has in his possession, custody or .- .

control any explosive, ammunition, arms or component part thereof, shall

comply with such directions in respect thereof as may be given by a police .
officer or a member of the Armed Forces of the Federal Republic of Nigeria . -

in the district in which the articles are situated; and the directions may require
the removal of the articles to such place as may be specified therein.
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4) Where any directions given by any police officer or a member. of the Armed
Forces of the Federal Republic of Nigeria under subsection (3) of this section
are not complied with, then (without prejudice to any proceedings which may

be taken in respect of the offence) the said officer may cause the articles to - -

which the directions relate to be dealt with in such manner as may be
necessary for securing compliance with the directions. :

Committee’s Recommendation:

~ That the provision in Clause 39 be retained (Senaror David Umaru — Niger East) — Agreed to.

Quiestion that Clause 39 do stand part of the Bill, put and agreed to.

PART XI — MISCELLANEOUS

Clause 40: Gazetting and Publication of Detained Persons.

() Not more than fourieen (14) days after the commencement of the restriction
or detention of any person under section 16 of this Bill, a notification shall be
published in the Official Gazette, stating the number of person(s) that have
been arrested, -restricted or detained on the grounds of violating the
proclamation of state of emergency. I

2) The person(s) detained shall be allowed to consult with a lawyer of his choice..
who shall also be permitted to make representations to either the court or-

tribunal appointed for the review of his case, and at the hearing of his case,.
he shall be permitted to dppear in person or by a lawyer of his choice.

Committee’s Recommendation:
That the provision in Clause 40 be retained (Senator David Umam — Niger East) — Agreed to.

Question that Clause 40 do stand part of the Bill, pur and agreed to.

Clause 41: Review by Either a Court or Tribunal.

(1) . Not more than ten (10) days after the commencement of the restriction or - ..~

detention, and after that, during the restriction or detention, at intervals of not
more than three months, the -case shall be reviewed by either a court or
.tribunal composed of not less than three Justices of the Superior Court :

appointed by the Chief Justice of Nigeria; except that the same court or

tribunal shall not review more than once the case of a person restrlcted or .
detained. : : :

2) On a review by a court or tribunal of the case of a restricted: or detained
person, the tribunal may order the release of the person and the payment to -
him of adequate compensation or uphold the grounds of his restriction or
detention, and the authority by which the restriction or detention was ordered .
shall act accordingly. R g i

Commiitee’s Recommendation: . .
That the provision in Clause 41 be retained (Senator David Umam Nzger East) — Agreed to.

Question that Clause 41 do stand part of the Bill, put and agreed to.

Clause 42: Hearing of Proceedings in Camera. -
(1 A court sitting in any part of Nigeria where a proclamatmn under section 3 of
this Bill is in force, if it is satisfied that it is in the interest of the public safety
or the defence of the State, may—
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3)

(&) direct that throughout or during any part of its proceedings, such
persons or classes of persons as the court may determine shall be
excluded; and -

(b) prohibit- or restrict the disclosure of information relating to its
proceedings.

A person who contravenes the directions of the court under subsection (1) of

* this section, commits an offence and is liable on conviction to Jmpnsonment

for a term of not less than 30 days.

Nothing in this Act shall authorise the making of any prov1310n for the trial of
a non-military person by a military court

Committee’s Recommendation:
That the provision in Clause 42 be retained (Senaror David Umaru Niger East) — Agreed fo. .

Question that Clause 42 do stand part of the Bill, put and agreed to,

Clause 43: Offences and ]_?enalties.

(B

@)

3)

4

()

(6)

A person who— -
(a) contravenes the provisions of a Restriction Order; or-

(b) fails to comply with any term or condition of a permit pursuance to a
Restriction Order, commits an offence and liable -on summary
conviction to imprisonment for a term not exceeding two years or to
a fine of N500, 000.00 or to both,

A person who receives a direction in pursuance of Part VI of this Bill and fails .- -
to comply with the requirements of the direction, commits an offence and shall.
be liable on summary conviction to imprisonment, for a term not exceedmg :
6 months or to a fine of N200,000.00 or to both. "

A person who fails to comply with any order made under Part VII of this Bill - * -

commits an offence and shall be liable on summary conviction to

imprisonment for a term not exceeding two years or to a fine of not less than' R

N500,000.00 or to both.

A person found outdoors in any area where a curfew has been imposed . -
contrary to the provisions of Part VII of this Bill may be arrested without .
warrant by a police officer or a member of the armed .forces of the. . - -

Federation, and shall be liable on summary conviction to a fine not exceeding .
N200,000 or to imprisonment for a term not exceeding six months or to both. . -

A person to whom a permit has been granted under Part VIII of this Act who
fails to produce it when lawfully required to do so shall be liable on summary
conviction to a fine not exceeding N100,000 or to imprisonment for 4 term not . -
exceeding three months. :

A person who enters or attempts to enter a protected place in contravention

of any of the provisions of Part IX of this Bill or a person while in a protected

place fails to comply with any direction given under Bill, commits an offence

and shall-be liable—

(a) on summary conviction, to nnprlsonment for a term not exceedmg 2
years; or : :
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4 Where any directions given by any police officer or a member of the Armed
Forces of the Federal Republic of Nigeria under subsection (3) of this section
are not complied with, then (without prejudice to any proceedings which may

be taken in respect of the offence) the said officer may cause the articles to - -

which the directions relate to be dealt with in such manner as may be
necessary for securing compliance with the directions. :

Committee’s Recommendation:

" That the provision in Clause 39 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 39 do stand part of the Bill, put and agreed to.
PART XI — MISCE,LLANEOUS

Clause 40: Gazetting and Publication of Detained Persons.

(1) Not more than fourteen (14) days after the commencement of the restriction
or detention of any person under section 16 of this Bill, a notification shall be
published in the Official Gazette, stating the number of person(s) that have
been arrested, restricted or detained on the grounds of vwlatmg the
proclamation of state of emergency. ST

) The person(s) deta'med shall be allowed to consult with a lawyer of his choice..
who shall also be permitted to make representations to either the court or-
tribunal appointed for the review of his case, and at the hearing of his case, .
he shall be permitted to appear in person or by a lawyer of his choice.

Committee’s Recommendation:
That the provision in Clause 40 be retained (Senator David Umam Niger East) — Agreed to.

Question that Clause 40 do stand part of the Bill, put and agreed to.

Clause 41: Review by Either a Court or Tribunal. - :
€)) Not more than ten (10) days after the commencement of the restriction or
detention, and after that, during the restriction or detention, at intervals of not
more than three months, the case shall be reviewed by either a court or
tribunal composed of not less than three Justices of the Superior Court -
appointed by the Chief Justice of Nigeria; except that the same court or
tribunal shall not review more than once the case of a person restrlcted or ..
detained. : :

2) On a review by a court or tribunal of the case of a restricted: or detained

person, the tribunal may order the release of the person and the payment to - -

him of adequate compensation or uphold the grounds of his restriction or
detention, and the authority by which the restriction or detentlon was ordered

shall act accordingly.

Commitiee’s Recommendation: : N
That the provision in Clause 41 be retained (Senator David Umaru Nzger Easty — Agreed to.

Question that Clause 41 do stand part of the Bill, put and agreed to.

Clause 42: Hearing of Proceedings in Camera. -
(1) A court sitting in any part of Nigeria where a proclamatlon under section 3 of

this Bill is in force, if it is satisfied that it is in the interest of the public safety
or the defence of the State, may-—
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3)

(a) direct that throughout or during any part of its proceedings, such
persons or classes of persons as the court may determine shall be
excluded; and :

(b) prohibit- or restrict the disclosure of information relating to its
proceedings.

A person who cortravenes the directions of the court under subsection (1) of

" this section, commits an offence and is liable on conviction to unpnsonment

for a term of not less than 30 days.

Nothing in this Act shall authorise the making of any provmon for the trial of
a non-military person by a military court.

Committee’s Recommendation:
That the provision-in-€lause 42 be retained (Senarar David Umaru Niger East) — Agreed fo.

Question that Clause 42 do stand part of the Bill, put and agreed to.

Clause 43: Offences and Penalties.

(D

2)

3)

(4)

()

©)

A person who— , -
(a) contravenes the provisions of a Restriction Order; or-

(b) fails to comply with any term or condition of a permit pursuance to a
Restriction Order, commits an offence and liable -on summary
conviction to imprisonment for a term not exceeding two years or {0
a fine of N300, 000.00 or to both.

A person who receives a direction in pursuance of Part VI of this Bill and fails - -
to comply with the requirements of the direction, commits an offence and shall.

be liable on summary conviction to imprisonment, for a term not exceedmg -
6 months or to a fme of N200,000.00 or to both. '

A person who fails to comply with any order made under Part VII of this Bill - - -

commits an offence and shall be liable on summary -conviction to

imprisonment for a term not exceeding two years or to a fine of not less than‘ L

N500,000.00 or to both,

A person found outdoors in any area where a curfew has been imposed . .
contrary to the provisions of Part VII of this Bill may be arrested without -

warrant by a police officer or a member of the armed. forces. of the
Federation, and shall be liable on summary conviction to a fine not exceeding.
N200,000 or to imprisonment for a term not exceeding six months or to both. -

A person to whom a permit has been granted under Part VIIL of this Act who
fails to produce it when lawfully required to do so shall be liable on summary
conviction to a fine not exceeding N100,000 or to imprisonment for & term not . -
exceeding three months. :

A person who enters or attempts to enter a protected place in contravention

of any of the provisions of Part [X of this Bill or a person while in a protected

place fails to comply with any direction given under Bill, commlts an offence

and shall-be liable—

(a) on summary conviction, to mlprlsonment for a term not exceedmg 2
years; or
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(b) on conviction on indictment, to imprisonment for a term not exceedmg
5 years.

(7) ' A person who fails to comply with the provisibns of any order or direction
made or given under Part X of this Bill commits an offence and shall be liable
on sumimary conviction, to imprisonment for a term not exceeding3 years. -

Commitiee’s Recommendation:
That the pr0v1s1011 in Clause 43 be retained (Senator David Umaru — Niger East) — Agreed to.

Question that Clause 43 do stand part of the Bill, put and agreed to.

Clause 44: Repeal and Savings Provisions.

(1) The State of Emergency Act, 1961 is repealed

(2) Without limiting the pfovisions of the Interpretation Act, the repeal of the Act
referred to in subsection (1) of this section, shall not affect any proclamation
made or anything whatsoever done under the repealed enactment.

3 Every order, requirement, certificate, notice, direction, decision,
authorisation, consent, application, request or thing made, issued, given or.
done under the enactment repealed by this Bill, shall continue in force and
shall have effect as if made, issued, given or done under the correspondmg
provision of this Bill,

Committee’s Recommendation:
That the provision in Clause 44 be retained (Senator Davzd Umam Nz ger East) — Agreed to.

Question that Clause 44 do stand part of the Bill, put and agreed to.

Clause 45: Interpretation.

"Appropriate Authorlty" means the President. of the Federal Repubhc of N1ger1a or
any person designated or authorised to act on his behalf; :

-Question: That the word “A[ppropnateAuthoniy " be as deﬁnedm the Interpreranon tothis Act, .. -
put and agreed to. :

"ammunition" includes all materials for loadmg firearms, percussmn caps and_
gunpowder of every kind; : : :

'Quesrion: That the word “ammunition” be as defined in the Interpretation to this Act, put and
agreed to. T

"arms" means offensive weapons and includes firearms of all descriptions; -

Question: That the word “arms” be as defined in the Interpretation to this Act, put and agreed
fo.

"Detention Order" means an order made in accordance with the provision of Part IV
of this Bill;

Question: That the word “Detention Order” be as defined in the Interpretation to this Act, put
and agreed to. ,
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"duly authorized person” means any person designated or authorised to act on behalf
of the President of the Federal Republic of Nigeria with respect to the administration.
of any emergency area;

Question: That the word “duly authorised person” be as defined in the Interprerarzon to rhzs Act,
put and agreed to.

"emergency area" means the Areas listed in the Schedule to Proclamatmn issued
pursuant to this Bill;

Question: That the word “emergency area” be as defined in the Inrerpretanon to this Act, put
and agreed to. -

"explosives" includes gunpowdef of every kind, rockets, nitroglycerine, dynamite,
gun-cotton, blasting powder, detonators, fulminate of mercury or other metals, and
every other explosive substance veing any compound of or havmg any mgredlents in
common with any of the above; :

Question: That the word “explosives” be as defined in the Imerpremtzon to this Act, put and
agreed to. o

"firearms" mcludes any cannon, gun, rifle, machine-gun, cap gun, flint-lock gun
revolver, pistol or ,other firearm (In detached pieces; and : -

Question: That the word “firearms” be as deﬁned in the Inrerpretarzon to this Act, put and
agreed to.

"offensive weapons" includes air guns, air pistols, bows and arrows, spears,
cutlasses, machetes, daggers, cudgels or any piece of wood metal or stone capable
of being used as an offenswe weapon; : S

Question.: That the word “offensive weapons” be as deﬁned in the Inrerpretarzon to this Act, put -
and agreed to. :

"outdoors” means out-of-doors and includes open air, place of worshlp, schools or
other public places; ' , o

Question: That the word “outdoors ” be as defined in the Inrerpremtwn to this Act, put and.
agreed io. ;

"protected place” means any premises in respect of which an order has been made by., .
the Appropriate Authority pursuant to this Bill; o

Questzon That the word “protected place” be as defined in the Interpretation to this Act, put
and agreed to. SRR '

"public meeting" means a meeting in a public place;

Question: That the word “public meei‘ing " be as defined in the Interpretation to this Act, put and. .
agreed to. : o

"public procession” means a procession in a public place and includes a.
demonstration; : : :

Question: That the word “public procession” be as defined in the Interpretation to this Act, put
and agreed to. : | S
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"public place™ includes any —
() public way;

(b) building, place or conveyance, to which for the time being the public is entitled
" or permitted to have access, with or without any condition; or

(c) building or place which is for the time being used for any public or religious
meeting, assembly or as an open court, '

Question: That the word “public place” be as defined in the Interpretation to this Act, put and
agreed 1o.

"Restricted Person" means a person subject to a Restriction Order as pr0v1ded under-. .

this Bill;

Question: That the word “Restricted pérson * be as defined in the Interpretation to this Act, put
and agreed to. ‘

"Restriction Order" means an order made in accordance W1th the prov151on of section
22 of this Bill; o »

Question: That the word “Restriction Order " be as definedin the Intefpreraz.‘wn to this Act, put-

and agreed to.

"specified" means specified in the Restriction Order ora pemut issued pursuant to
a Restriction Order.’ ‘ :

Question: That the word “specified” be as defined in the Interpretatwn to this Act, put and
agreed to.

Committee’s Recommendation: :
That the prov1s10n in Clause 45 be retained (Senator David Umaru — Nzger East) — Agreed 10

Question that Clause 45 do stand part of the Bill, put and agreed to.

-Clause 46: Short txtle.

This Bill may be cited as The Emergency Powers (Repeal and Enactment) Bili, 2018. -

Committee’s Recommendation: . oo
That the provision in Clause 46 be retained (Senator Davm’ Umam Nzger East) = Agreed to.

Question that Clause 46 do stand part of the Bill, put and agreed to.
Chairman to report Bill. ‘l |
(SENATE IN PLENARY)
The Deputy Senate President reported that the Sepate in the' Committee of the Whole considered the .

Report of the Committee on Judiciary, Human Rights and Legal Matters on the Emergency Powers
(Repeal and Re-enactment) Bill, 2018 and approved as follows: - : ‘

Clauses 1- 28 — As Recommended -
Clause 29 — 'As Amended R —

Clauses 30 - 46 — As Recommended T - - -
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Question. That the Senate do approve the Report of the Committee of the Whole — Resolved in the
Affirmative, : '

Motion made: That the Bill be now Read the Third Time (Senate Leader).
Question put and agrged fo.

Bill accordingly Read the Third Time .énd.Passed;

Committee on Works:

Report on the National Roads Fund (Establzshment efc. ) B:EI 2018 (HB 49 & 163): .
Motion made: That the Senate do consider the Report of the Committee on Works on National Road

~ Funds (Establishment, etc.) Bill, 2018 (Senaz‘or Kabiru L. Gaya — Kano South).

Question put and agreed fo.

Report presented.

" Motion made: That the Senate do resolve into the Committee of the Whole to consider the Report

(Senate Leader).
Question put and agreed to.

(SENATE IN THE COMMITTEE OF THE WHOLE)
CONSIDERATION OF A BILL FOR AN ACT TO ESTABLISH THE NATIONAL ROADS FUND FOR THE
PURPOSE OF FINANCING ROUTINE AND PERIODIC MAINTENANCE OF NATIONAL ROADS AND FOR
OTHER RELATED MATTERS, 2018.

PART I — OBJECTIVES AND APPLICATION |

Clause 1: Objectives. .
The objectives of this Bill are to — : S

(a) establish the National Roads Fund which shall be a rep031tory of revenues -

accruing from road user related charges and other sources for financing which
shall be managed and administered for routine and periodic maintenance-
works on roads and related matters in Nigeria; o

(b) provide predictable and sustainable fund'mg for road maintenance in order to
promote the sustainable development and management of the road network; -

(©) establish the Governing Board of the Roads Fund which shall be responsible
for the management of the Roads Fund in accordance with the provisions of’ -
this Bill; T

(d create an enabling environment for private sector participation, management
and financing in the road sector. :

Committee’s Recommendation: ‘ :
That the provision in Clause 1 be retained (Senator Kabiru I Gaya — Kano South) — Agreed 10.

Question that Clause 1 do stand parr of the Bill, put and agreed to.

Clause 2: Apphcatmn :
The provisions of this Bill shall apply to the fundmg, maintenance and adn:umstraﬂon

of the road network in Nigeria.
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Committee’s Recommendation: ‘ L
That the provision in Clause 2 be retained (Senator Kabiru I Gaya — Kano South) Agreed to.

Question that Clause 2 do stand part of the Bill, put and agreed fo.
PART II — BSTABLISHMENT OF THE NATIONAL ROADS FUND

Clause 3: Establishment of the National Roads Fund.
(1) There is established, a fund to be known as the National Roads Fund (in thls
Bill referred to as "the Roads Fund") which shall be a repository of revenues
accruing from prescribed road user related charges and other sources for
financing which shall be managed and administered for the routine and
periodic maintenance of roads in Nigeria. R

2) The Roads Fund shall‘ —
(2) be a body corporate with perpetual succession and a common seal;:
(b) have power to sue or be sued in its corporate name; and,
(cj be capable of holding, purchasing, acquiring and dlsposmg of property
movable or immovable, for the purpose of carrying out its functlons
under this Bill. :

Commzttee s Recommendation: :
That the provision in Clause 3 be retained (Senator Kabiru I. Gaya — Kano South) — Agreed to. |

Question that Clause 3 do srand part of the Bill, put and agreed to.
Clause 4: Seurces of the Roads Fund. g
(L From the commencement of this Bill revenue accrumg from all of the
following soutrces shall be chargeable and paid into the Roads Fund as-
prescribed under the Second Schedule to this B111 — :
(a) Axle Load Control Charges
(b) Toll Fees
© International Vehicle Transit Charges
@ Inter-State Mass Transit User Charge

{e) Roads Fund Surcharge

§3] Lease, License or other Fees from Non-Vehicular Road Usages.. ~.-. .- s

(=) grants and loans to the Roads Fund by the federal, state or local. -
governmert, statutory corporations in the Federation, or any agency
or institutions of any government, any international organization, or
private foundation or any person whatsoever; ‘

(hy  gifts ofland, money or other property upon such terms and conditions,
if any, as may be specified by the person or organization making the .
gift, provided such terms and conditions are not inconsistent with the
objectives of the Roads Fund under ﬂJlS Bill; and, :

@ all ofher assets which may, from time to time, accrue to the Roads
Fund.
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3)

In the interests of cost effectiveness, efficiency and transparency, the Roads -

Fund shall —

(a) put in place cost-effective, transparent and accountable arrangements :

for the collection of money falling due for payment into the Fund, such
arrangements may include direct payment into the Roads Fund by the
government agencies, or their agents, responsible for the collection
of money from which money accruing to the Roads Fund is pald into
the Roads Fund designated account and,

(b) notwithstanding arrangements put in place, incorporate an effective - -

and efficient independent system for verifying amounts.

Any revenue accruing to_the Roads Fund-shall be payable into the designated. - -
Roads Fund account only and shall not be deemed to be revenue accruing or -

payablc into the Consolidated Revenue Fund of the Federation.

Committee’s Recommendanon -
That the provision in Clause 4 be retained (Senator Kabiru I Gaya — Kano South) — Agreed to.

Question that Clause 4 do stand part of the Bill, put and agreed to.- -

Clause 5: Appllcatlon of the Roads Fund. -
The Roads Fund shall, in each year, before disbursement of the amount in the * -

(D

@

3)

Roads Fund, set aside an amount not exceeding 3% of the total monies
accruing to the Roads Fund in the preceding year (in this Bill referred to as

"the Administrative Fund") for the purposes as stated under section 17 of tlns -

Bill.

The funds that shall accrue to the Roads Fund shall be disbursed'to Statutory "

Federal, State and Local Government Road Agencies specifically for routine

and periodic maintenance works on roads and the administration of a safe -

national road network in Nigeria.

The basis for the allocation and any formula for the disbursement of the Roads -

Fund shall be as determined by the Governing Board provided that it shall -

consider —

(a) the quality and cost effectiveness of the road asset management. ]

maintenance proposals
(b) the extent of the road network; -
(©) the specific maintenance or wear and tear requirements of any road;

(d) volume of vehicular use of road use;

- (e) amount of revenue collected within and contributed by the state;

() demonstrated institutional performance and capacity in the executing

Road Agency's functions for oversight and works delivery inline wrth .

the Roads Funds objectives and stipulations; and

& other socio-political and strategic connectivity priorities.
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C'ommzttee s Recommendation: -
That the provision in Clause 5 be retained (Senator Kabiru L. Gaya — Kano South) — Agreed to.

Question that Clause 5 do stand part of the Bill, put and agreed to.

Clause 6: Establishment of the Geverning Board of Directors.

(1) There is established for the management of the Roads Fund, a Governing
Board (in this Bill referred to as "the Board"”) which shall control and
determine the collection of accruable revenue, and oversee the administration,
management, allocation and disbursement of the fund in accordance with the
provisions of this Bill. :

(2) The Governing Board shall be an independent and-autonomous body with.. . -
exclusive responsibility to manage the Roads Fund in a diligent and transparent :
manner in accordance with the provisions of this Bill.

(€))] The Board shall consist of — g
() a non-Executive Chairman who shall be appomted from the private -

’ sector;
(b) one representative from each of the followmg Ministries —
@ Federal Ministry of Finance;
(ii) Federal Ministry responsible for roads;
(c) - one representative from each of the following bodies — :
i the Nigerian Association of Chambers of Commerce and
Industry;
(i)  Nigerian Soctety of Engineers and the Nigerian Institution of -
‘ Highway and Transportation Engineers jointly;
(iii)  Petroleum Products Pricing and Reguletory Agency;
(iv)  Federal Roads Maintenance Agency and or any- relevant
Agency in charge of roads maintenance;
W) Nigerian Association of Road Transport ‘Owners;
(vi) -the Agency responsit)le for the marketing of petroleum:
products; and L
(vii)  the Nigeria.n Institute of Quantity Surveyors;
(@ one (1) person from a state Road Agency to be selected from each of -
the six (6) geopolitical zones, which shall be rotationally selected in-
an alphabet1ca1 order of state names within each zone, to represent L
the zone;
(e) the Managing Director who shall be appointed by the Board.
Amendment Proposed:

Leave out the provision in Clause 3(6)(e) (Senator Joshua M. Lidani — Gombe South).

Question that the amendment be made, put and agreed fo.
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) The Chairman and members of the Board other than the Managing Director
shall be appointed by the President on the recommendation of the Mlmstry or
body they represent X

(5) Each Member of the Board shall be a person of recognized expertise and
knowledge, with not less than ten (10) years cognate expenence in one or
more of the following fields — :

(a) management;

(b) engineering;

(c)y transport management technology;

(d) law;
(e) finance;.
(f) accountancy; or

(2) economics.

6) Apart from the Managing Director who shall be the Chief Executive Officer,
all other members of the Board shall be non-executive and part-time.

(7y - The provisions of the First Schedule to this Bill shall regulate the proceedings .
of the Board and other matters in the Schedule (Senator Kabiru I Gaya —_
Kano South).

Question that Clause 6 as amended do stand part of the Bill, put and agreed to. -

Clause 7: Tenure of Office of Members.
A member of the Board other than the Managmg Director and the ex-ofﬂem members
shall hold office — : :
(a) for a term of four (4) years in the first instance and may be re-appolnted for
another term of four (4) years and no more; and : TR

(b) on such terms and conditions as may be specified in. their letters of . : -

appointment.

Committee’s Recommendation: ‘ SR
'That the provision in Clause 7 be retained (Senafor Kabiru I Gaya — Kano Souz‘h) Agreed to.

Question that Clause 7 do stand part of the Bill, put and agreed to.

Clause 8: Allowances of Members., : Tl S :
Members of the Board shall be paid such part t1me al]owanees expenses and beneﬁts .
as may be approved by the Federal Government in accordance w1th extant Laws and.
regulauons :

Commnritiee’s Recommendaﬂon ' '
That the provision in Clause 8 be retained (Senator Kabiru I Gaya s Kano South) — Agreed to.

Question that Clause 8 do stand part. of the Bill,. put and agreed-to.
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" Clause 9: Cessation of Memlbershnp

(1) A member of the Board shall cease to hold ofﬁce if such person -
(a) becomes bankrupt; :

(b) is convicted of a felony or any offence involving dishonesty or fraud;
)] becomes of unsound mind or is incapable of carrying out his duties;
G)) is guilty of a serious misconduct in relation to his duties;

(&) . isdisqualified or suspended from practicing his profession, in the case
~ of aperson possessed of professional qualifications by a court of law
or the disciplinal_fy committee of his professional body; :

03] resigns his appointment by a letter addressed to the President through
the Chairman of the Board; or,

(g) ceases to hold the office on the basis of which he is a member of the
Board, in the case of an ex-officio member.

2 The President may remove a member from office if satisfied that his
membership is no longer in the interest of the Roads Fund or the public.

3) Where a member of the Board ceases to hold office- for -any reason
whatsoever before the expiration of the term for which he is appointed,
another person representing the same interest as that member shall be
appomted to the Board for the unexpired term.

4) A vacancy on the Board shall be filled by the appointment of another person
by the President on the recommendation of the Ministry or body they represent
as soon as is reasonably practicable after the occurrence of such a vacancy.

Commitiee’s Recommendation: = ' -
That the provision in Clause 9 be retamed (Senator Kabzm I Gaya - Kcmo Sourh) Agreed to.

. Que'sz‘fon thar Clause 9 do stand part of the Bill, put and agreed to.: .. -

PART III — FUNCTIONS AND POWERS OF THE BOARD o0 =

Clause 10: Functions of the Board. el

The Board shall — : -

(a) put in place cost-effective, transparent and accountable arrangements for the.
collection of money falling due for-payment into the Roads Fund and request: - -
for data, records from any agency, body, organization or person in order to = -
ensure the accuracy of any assessment or remittance of money fallmg due for;..-
payments into the Roads Fund;

(b) receive monies accruing to the Roads Fund; -
(© administer and manage the Roads Fund;

(d) coordinate and ensure total and timely accountab1hty of all monies allocated, L
or accruable to the Roads Fund : :
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)

H

(g)

()

@

®
(k)

)

(m)

()

(0)

®)

@

()

(s)

receive information, records and data to determine quantities, volumes,
frequency or any other information required from amy of its sources of
revenue;

disburse mories from the Roads Fund to the Road Agencies for financing

- approved road maintenance plan on road networks under their jurisdiction;

disburse monies from the Fund to such other beneficiaries, agencies, bodies

persons or authorities that may be authorized under the provision of this Bill * -

for the purpose of the maintenance and management of the national road
network and the administration of the Fund; P

retain the balance of money in the Roads Fund at the end of any given year
after the disbursements specified under this Bill, as the Reserve Fund;

scrutinize and approve applications of the Roads Fund for road maintenance -

projects from Roads Agencies and other bodies and monitor expenditure to
ensure prudent management, accountability and proper ut111zat10n of the Roads
Fund for the purposes set out in this Bill;

* establish the allocation criteria to disburse montes to the Road Agencies; °

ensure transparency and accountability in the disbursement of money from the - - - -

Roads Fund, prepare and publish annual reports and issue gu1del111es to the

‘public on the criteria for accessing the Roads Fund;

make such rules as the Board may consider necessary for the effective
adminigtration and management of the Roads Fund; :

prepare, publish and submit to the National Assembly through the Mmlster :

audited annual report of the Fund,;

make policy recommendations to the Federal Govemment on matfers relating
to-the national roads network financing; - :

advise and make recommendation to the .Minister, agency or body responsible . . . ... |
for finance on the funding policy and the level of road user charges and other: :

forms of finance required for road maintenance programmes;

in consultation with the Federal Mlmstry responsible for roads Road .
Agencies and other user representatives assess the allocation of. ﬁnancml_
resources required by the Road Agencies for the maintenance of the different

classes of roads under the responsibility of the Road Agencies; and to

determine the allocation of financial resources required for the mamtenanee

of roads as well as for road safety ma.nagement

commission and act on regular financial and management audits undertaken
on all entities enjoying the resources of the funds; SRR

liaise with the Federal Road Safety Corps or any other body charged with.

matters relating to the provision of safe and sustainable road infrastructure or
the collection of user fees and levies; :

ensure compliance with national procurement, financial management and
anticorruption regulation; and
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(1) carry out such other act1v1tles as the Board may consider necessary for the
discharge of its functions under this Bill. :

Committee’s Recommendation: ‘ :
That the provision in Clause 10 be retained (Senaror Kabiru I Gaya — Kano Sourh) Agreed to.

Question that Clause 10 do stand parr of the Bill, put and agreed to.

Clause 11: Powers of the Board.
D In carrying out its functions, the Board shall — -
(a) maintain its buildings and facilities necessary for the dlscharge of its -
: functions under this Bill; ' e

) accept, acqﬁire and hold security of any kind; and, .

(©) invest, surrender, transfer, recover, exchange, discharge or in any .
manner, deal with the security held by the Board as a prlvate
individual can do. : ‘

@) The Board shall train the employees of the Roads Fund for the purpose of
advancing their skills, knowledge and performance for cost effective and
efficient operation of the Roads Fund.

3) The Board may delegate any of its functions in this or any other section of this
Bill to any authority, or body established; to any person; or to any officer,
employee or servant appointed in accordance with the provisions of this Bill,
to act as its agent for the execution, performance or supervision of such.
functions as may be delegated.

Committee’s Recommendation: ' o o
That the provision in Clause 11 be retained (Senator Kablm I Gaya — Kano South) Agreed to.

Question that Clause 11 do stand part of the Bill, put and agreed to.
PART IV — STAFF OF THE ROADS FUND

Clause 12: Appointment of the Managing Director. .- S
(1) There shall be for the Roads Fund a Managmg Dll’eCtOI

(2) Managing Director who shall — : : Foee
@ be appointed by the president on the recommendatmn of the Board :
from the private sector; T

(b) . possess a degree and cognate experience of not less than fifteen (15) -
years in at least any one of the following fields: management, :
engineering, transport management technology, law, ﬁnance
accountancy or economics;

©) be the Chief Executive and Accounting Officer of the Roads Fund;
and,

(&) hold office for a term of four (4) years in the first instance and may
be reappointed for a further term of four (4) years and 10 1more. '

3 The Managing Director shall subject to the direction of the Board be
responsible for — o
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@ the day to day administration and facilitation of the Board; excisions
of the Board;

(b) the administration of the secretariat of the Board; and

(©) the general direction and control of all other employees of the Roads
Fund.

Committee’s Recommendanon L
That the provision in Clause 12 be retamed (Senator Kabzm I. Gaya — Kano South) — Agreed to.

Question that Clause 12 do stand parﬁof the Bill, put and agreed to. - - -

Clause 13: Removal of the Managing Director. :
(1) The Managing Director may in addition to the cond1t1ons prescrlbed in Sectlon :

9 (1) be.suspended or removed from office by the Board if be has g

(@) demonstrated inability to effectively perform the duties of his; or

®) ‘been absent from three (3) consecutive meetings of the Board without -
the consent of the Chairman unless he shows good reasons for such
absence. :

(5] Where the Manéging Director is unable to perform the functions of his office
due to temporary incapacity, which exceeds 3 months, the Board may appoint
a substitute to act as the Managing Director. : :

Commnuittee’s Recommendanon
That the provision in Clause 13 be retamed (Senator Kabiru 1. Gaya - Kano South) Agreed to,

Question that Clause 13 do stand part of the Bill, put and agreed to.
Clause 14: Appointment of the Legal Adviser. ' C
~ There shall be for the Roads Fund a Legal Adviser who shall -
(a) be appointed by the Board; .
(  bethe Secretafy'to the Board; and

©) possess a degree in law with a minimum of ten (10) years post call
experience. RS

Committee’s Recommendation:

That the provision in Clause 14 be retemed (Senator Kabiru 1. Gaya — Kano South) Agreed to. - o

Question that Clause 14 do stand part of the Bill, put and agreed to.

Clause 15: Other staff. ' '

(1) The Roads Fund shall employ directly, or by transfer or secondment from any .
civil service or public service of the Federation such number of employees as . -
may in the opinion of the Board be necessary to assist the Board and the
Managing Director in the performauce of their functions under this Bill.. -

) The terms and conditions of service of employees of the Roads Fund shall be .
as may be determined by the Board from time to time. S
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3 The Board shall have power to establish and review from time to time -
market-oriented criteria for establishing the remuneration of the members of
staff of the Roads Fund in accordance with extant laws and regulations.

Committee’s Recommendation:

- That the provision in Clause 15 be retained (Senator Kabiru I. Gaya — Kano South) Agreed to.

Question that Clause 15 do stand part of the Bill, put and agreed to.

Clause 16:  Pension.
1) The service in the Roads Fund shall be approved service for the purpose of the
Pension Reforms Act and accordmgly officers and other employees of the
Roads Fund shall be entitled to pensions and other ret1rement beneﬂts as’
prescr1bed under the Pensions Act in force. i v

2 The provision of subsection (1) of this section shall not prevent the appointment
of a person to any office on terms, which may preclude the grant of a pension,
gratuity or other retirement benefits in respect of that office.. .

Committee’s Recommendation: Co
That the provision in Clause 16 be retained (Senaror Kabiru 1. Gaya — Kano Soum) Agreed to.

Question that Clause 16 do stand part of the Bill, put and agreed to.
‘ PART V — FINANCIAL PROVISIONS
Clause 17: Application of the Administrative Fund.
(1) The Roads Fund shall apply the Administrative Fund spec1ﬁed in section 5 of

this Bill — .

(a) to the administration of the Roads Fund;

(b) to the payment of allowances and benefits of members of the Board

and for reimbursing members of the Board or of any Committee set '

up by the Board for such expenses as may be expressly authorized by
the Board; ‘ .

(©) to the payment of the salaries, fees or other remuneration, allowances - .

and other benefits payable to the ofﬁeers and other employees of the
Roads Fund; ;

(@) for the development and maintenance of any property vested i inor-
owned by the Fund; . s

©) to such capital expenditure as the Board may deem necessary from -
time to time;

() to the management and administration of the Roads Fund, including
audit expenses, research,. data collection and data management .
associated with the implementation of the Roads Fund and; ‘

(g) for such other payment in connection with all or any of i its funetlons as. .
stipulated under this Bill.
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Commitee’s Recommendation: ' S
That the prov1s1on in Clause 17 be retained (Senator Kabzm L Gaya — Kano Sourh) Agreed to.

Question that Clause 17 do stand part of the Bill, put and agreed to.

Clause 18: Statement of Estimated Income and Expenditure.

[¢)) The Roads Fund shall not later than four (4) months to the end of a financial
year, prepare and present to the National Assembly through the:President for
approval a statement of estimated income and expenditure for the followmg,, :
financial year C

) The Board shall ensure that in any financial year, the expenditure and
commitments of the Roads Fund does not exceed the Administrative Fund! .

3) Where, in exceptional circumstances, the Roads Fund and any surplus income
brought forwaid from a previous year, is insufficient to meet the actual or
estimated Liabilities of the Roads Fund, the Minister may make advances to. .
the Roads Fund in order to mest the deficiency or any part thereof and such
advances shall be made on such terms and conditions, whether as'to -
repayment or otherwise, as the Minister responsible for Fmance may
determine. : : :

Committee’s Recommendation: ‘ o g
That the provision in Clause 18 be retained (Senator Kabzm I Gaya — Kano South) — Agreed to.

Question that Clause 18 do stand part of the Bill, put and agreed to.-

Clause 19: Books and Records of Aceounts, ‘ : ' :
(1 The Roads Fund shall keep proper records of books and other records of
account in respect of its operations including receipts and expenditure of the
Roads Fund and the Administrative Fund in accordance with generally
acceptable principles of accounting.

) The accounts of the Roads Fund shall be audited by Auditors to be appointed. .

* annually by the Governing Board of the Roads Fund from the list of auditors

and guidelines prepared by the Auditor-General for the Federation and in

accordance with International Financial Reportmg Standards apphcable in- -
Nigeria. : S

(3) The Roads Fund shall submit to the National Assembly through the Minister =
not later than 30th June in each financial year, a report of its activities and-. - -
implementation performance during the preceding year, which shall include -

" a copy of the audited accounts of the Roads Fund for that year and a4 copy of'::
the auditor's report RRT R

@) Auditors appointed pursuant to subsection (2) of this section shall have access - -
to all accounts and other records relating to such accounts which are kept by

the Roads Fund or its agents and shall have the power to require from any.. - -

member of the Board or employee or agent of the Roads Fund. such.
information and explanation as in the Auditors opinion are necessary for the

purpose of the audit including records, documents and papers of the Roads =
Fund relating directly or indirectly to the receipt or payment of money made .-

by the Fund or to the acquisition, receipt, custody or dlsposal of assets by the
Roads Fund. :
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The Auditor shall on the completion of the audit of the accounts of each
financial year prepare and submit to the Board a report setting out his-

observations and recommendations on all aspects of the accounts of the Board; .

and the Board shall forward a copy of the report to the Minister.

A member of the Board, employee or agent of the Roads Fund who fails
without reasonable cause to comply with a request or instruction of an Auditor

pursudnt to subsection (4) of this section commits an offence and liable on .

conviction to a fine not less than one million naira (?1,000,000.00).

Committee’s Recommendation:

That the provision in Clause 19 be retained (Senator Kabiru 1, Gaya - Kano Sauth) Agreed to. -

Question that Clause 19 do srand part of the Bill, put and agreed to.. - . - v G s

Clause 20:  Audit and Accounts. .
The Roads Fund shall, within three (3) months after the end of each fmanc1al :

&

2)

3

@

year, furnish the Minister with —

(a) a copy of the audited accounts of the Roads: Fund . 'and the

Administrative Fund, prepared by a reputable external auditing firm;

(b) a copy of the general report and full report of the external Auditor;
and : T ]

© an Annual Report detailing —

D the state of affairs of the Roads Fund for the financial year

and including any change in the Reserve Fund arising from. -

the activities of the Board -during the year; and,

(ii) the: performance of the Road Fund, its agents and

beneficiaries in the collection, allocation and utilization of the .~

Fund and its impact on the performance and condition of the .

national road network, and

(iif) opportunities and constraints impacting upon the Board's . ...
performance and the actions proposed for addressing them. .-

All sums received for the purpose of the Roads Fund shall be paid into.one or: v it
more banking accounts at such bank or banks as the Board may determine, and: .

no amount shall be withdrawn therefrom except under the authority. of ther.. =
Board and by means of cheques or other financial mstruments or. proceduresp

as are author1zed in that regard by the Board.

The signatories to the account(s) referred to in subsection (2) of this section.

shail be the Head of Finance and Accounts, and one other ofﬁcer of sufﬁc1ent
seniority. ‘

The balance of the revenue accruing to the Roads Fund in any financial year .
shall be applied for the purpose of creating the Reserve Fund or such othér-
reserve as the Board may from time to tnne approve to fund future planned H

road maintenance activities.
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)

(6)

D

Any part of the Roads Fund not immediately required for the purpose of the
Roads Fund may be invested in such manner as the Board may, in its

discretion, determine subject to the approval of the Minister provided that such. -

investment shall be strictly evaluated, bear low risk and are technically -
consistent with the maintenance priorities and plans developed by the Roads
Fund.

The financial year of the Roads Fund shall be a period of twelve months
commencing on the st of January of each year and ending on the 31st of
December of the same year. Provided that the first financial year may be a
period shorter or longer than twelve (12) months as the Board shall determine,
but in any case, not-longer than eighteen (18) months, o k

The Anmual Report and a report of the activity and implementation.
performance during the preceding year shall be pubhshed and also made
available to the public on demand. L

Commitiee’s Recommendation:

That the provmon in Clause 20 be retained (Senaror Kabiru I, Gaya — Kano Sourh) — Agreed to.

Cuestion that Clause 20 do stand parr of the Bill, put and agreed to. .

PART VI — LEGAL PROCEEDINGS

Clause 21:  Limitation of Suit.

€y

@)

()

@

&)

- The provisions of the Public Officers Protectlon Act shall apply in relation to .

any suit Instituted against the Roads Pund an official or employee of the
Board. :

A suit shall not be commenced against a-member of the Roads Fund, any
official or employee of the Board before the expiration of a period of one (1)
month after written notice of the intention to commence the suit shall have
been served on the Roads Fund, an official or employee of the Board by the
intending plaintiff or his agent. : ‘

The notice referred to in subsection (2) of this section shall clearly state 'the R

cause of action, the particulars of the claim, the name and address of the .
mtendmg plaintiff and the relief which he claims. N SRR

A notice, summons or other document requlred or authorized to be served on:
the Roads Fund, an official or employee of the Board under the provisions of
this Bill or any other law or enactment may be served by delivery of such.

notice, summons or other document to the Roads Fund, an official or -+ -

employee of the Board or by sending such notice, summons or other document'.
by registered post, addressed to the Managing Director or' Secretary to the
Board at the prm01pal office of the Roads Fund. ‘

A member of the Board, his secretary or any official or employee. of the: -
Board shall be indemnified out of the assets of the Roads Fund, against any
liability incurred in defending any proceeding whether civil or criminal, if the -
proceeding is brought against the person in his- capac1ty as: a member,
secretary, officer or employee of the Board. R -
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In any action or suit against the Roads Fund, an official or employee of the
Board, no execution or attachment or process in the nature thereof shall be
issued against the Roads Fund, an official or employee of the Board but any
sums of money which may, by the judgment of the Court, be awarded against - -
the Roads Fund, an official or employee of the Board shall be paid from the
funds of the Roads Fund

Committee’s Recommendation: ' '
That the provision in Clause 21 be retained (Senator Kabiru I. Gaya — Kano South) — Agreed to.

Question that Clause 21 do stand part of the Bill, put and agreed to.

PART VII — ROADS PROGRAMME , C i e

Clauge 22: Five-year Rolling Road Firancing Plan.

L

@

(3)

)

&)

(6)

@)

()

The Board shall, within the first year of its estabhshment prepate & .
Five-Year Rolling Road Financing Plan (hereinafter referred to as the "Plan")
for the fulfillment of its respons1b111t1es under this Bill.

The Plan shall be broken into yearly action programmes and shall contain
information, amongst others, that would allow the determination of the
Board's proposed activities over the Plan perlod in respect of each element of -

the national road network. - Sl

The Plan shall constitute the basis for determining the financial needs of the
Board and of its sourcing, including the needed contribution from its sources -
of ﬁnance R

The Plan shall constitute the basis upon which Road Agencies shall develop the
road maintenance component of their own programmnes from funding provided
by the Roads Fund and the Board shall use the Plan as a monitoring to check
the utilization of the funds disbursed to the Roads Agencies by it.

Notwithstanding the provisions of subsection (8) of this section, the Board shall:

ensure that the process and method used in the preparation of the first plan -

allows for adequate consultation and input to the Plan by the Road Agencies : .
in a manner such as to make its intent and purpose consistent with the_ 3
objectives of this Bill. ‘ R Rt

The Board shall within the five-year rolling plan cycle keep the Plad under: 0.
review and update it annually with consideration given to extant government . . . :

policy including the master plan for the transportation sector, the National:".~ : - .
Integrated Infrastructure Master Plan and with appropriate input ffom ‘the-. ...

Road Agencies as well a§ any directives given by the Minister pursuant to
section 27 provided that any of the fore going are not inconsistent w1th the
provisions of this Bill.

The Board shall ensure that its maintenance Plans and accurate periodic ..
updates of the status of its implementation are made available to the public, -

In preparing the Plan or any amendment, revision or update thereto the Board ..
shall — E
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(b)

©

@

Committee’s Recommendation:

require Road Agencies to submit to it four (4) months before the
commencement of the financial year, their annual roads programmes

in such form and containing such details as the Board shall specify, ...

outlining a comprehensive plan of action for the maintenance of roads
under the jurisdiction of the Road Agency and the estimated costs of
every activity required to implement the plan of action;

establish financial, road condition, economic and social criteria, for

the allocation of funds to the Roads Agencies and for the general .

achievement of the objects of the Roads Fund;

review the funding submissions of the Road Agencies agamst set .
cr1ter1a and :

after agreeing to amendments and satisfying itself of the integrity of .+
the submissions taken singly and as a whole, consolidate the Roads:. °

Agencies' annual roads programmes into Roads Fund's programme

which shall specify details to include —

(i) specifying the amounts allocated for the maintenance of each
class of roads :

(ii) matching the cost of implementing the annual roads
programme with revenues collected or estimated to be
collected by and within the Fund; and

(i)  identifying roads requiring maintenance in order of priority. . -

That the provision in Clause 22 be retained (Senator Kabzm L Gaya — Kano Souz‘h) Agreed to.

Question that Clause 22 do stand part of the Bill, put and agreed to.

Clause 23; Exemption from Taxation. : : -
~ The provisions of any enactment relating to the taxatmn of compames or trust funds. -
shall not apply to the Roads Fund, except under mrcumstances where they have earned

profit.

Committee’s Recommendanan

i SIRES

That the provision in Clause 23 be retained (Senator Kabiru I.. Gaya — Kano South) . Agreed to.

Cuestion that Clause 23 do stand part ‘of the Bill, put and agreed 0. i

PART VI — OFFENCES AND PENALTIES

Clause 24 Offences.

(D A person who contravenes or fails to comply w1th any of the prov131ons of
section 4 of this Bill is guilty of an offence under this Bill. .

2) If a sum is due payable under any of the provisions of section 4 of this Bill and

such sum is not paid as and when due and in the prescribed manner, then any

person upon whom the responsibility to pay falls is guilty of an offence under -
this Bill. C

3) Notwithstanding any other provision in this Bill, a person liable to pay any

charge,

levy, surcharge, fee, or tax however prescribed shall make the

payment in full and in the prescribed manner.
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4 Where an offence under this Bill is committed by a body corporate, firm or-
association of individuals, every director, manager, partner or officer
concerned in the management of the affairs of such an organization or any
person who was purporting to act in that capacity is severally guilty of that
offence and liable to be proceeded against and punished for that offence in a
like manner as if he himself had committed the offence unless he can prove
that the act constituting the offence took place without his actual or
constructive knowledge and consent. :

Commnittee’s Recommendation: :
That the provision in Clause 24 be retained (Senator Kabzm I Gaya — Kano South) — Agreéd to.

Question that Clause 24 do stand part of the Bill, put and agreed’to.. -~ g

Clause 25:  Penalties. S ' :

L Except as otherwise provided under tlus Bﬂl a person gullty of an offence
under this Bill shall upon conviction, be liable to imprisonment for & term of :-
six (6) months or to & fine not exceeding one million naira (&1,000,000.00) or -
both. : N

Amendment Proposed: '

Leave out the provision in Clause 25(1)and insert the following mstead thereof
“Except as otherwise provided under this Bill, a person guilty of an offence under ﬂns '
Bill shall upon conviction, be liable to imprisonment for a term of six (6) months or- -

a fine of not less than (:¥500,000.00) or both” (Senator Dino Melaye — Kogi West).” A

~ Question that the amendment be made, put and agreed to.

2) The institution of proceedings or the imposition of any penalty under this Bill,
under any Regulation made under this Bill or under any other Act or
Regulation shall not relieve any person from liability to pay any sum due as
payable under this Bill or any Regulation made under this Bill. . s

3) A person who fails to pay or remit any charges, surcharges, levies, fees ds
prescribed under this Bill, is liable to pay as penalty 150% of the amount not

collected, plus 5% interest above the Central Bank of ngena red1scount rate: . . -

(Senator Kabzru I. Gaya — Kano South).
Question that Clause 25 as amended do stand part of the Bill, pur and agreed to.’

PART JIX MISCELLANEOUS

Clause 26: Regulatmrns

() The Board may from time to time and w1th the approval of the Minister,
make, amend, revoke or supplement regulations, codes, internal guidelines
and procedures in line with and for giving effect to the provisions of this BilI.

@ The regulatlons codes, internal guidelines a.nd procedures made pursuant to -. .

subsection (1) of this section may govern matters to include the manner, mode

and modalities for the collection of any revenue accruable to the Roads Fund. - -
under this Bill; Provided that only the Minister may upon the recommendation - ™

of the Board make Regulations relating to fixing the rates, sums, or. -
percentages applicable to any charges, surcharges, levies, or fees including = .- -
variations thereto to be applied to any of the sources of revenue of the Roads o

Fund under this Bill.
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3 Regulations made pursuant to subsections (1) - (2) of this sectlon shall be_ ,

published in the official Gazette.

Comunittee’s Recammendatmn -
That the provision in Clause 26 be retained (Senator Kabzm L Gaya — Kano South) — Agreed 10.

Question that Clause 26 do stand part of the Bill, put and agreed to..

Clause 27: The Role of the Minister. - SRS

(1) The Minister shall not later than three months after: the coming into force of
this Bill, take such steps as are necessary to brmg into bemg the mst1tut10nal s

structures of the National Roads Fund.

@ The Minister shall perfSi*m any function or role as designated as being such '
under this Bill including the giving of approvals where required under the Act;®

fixing the rates, sums, or percentages applicable to any charges, surcharges,

levies, or fees including variations thereto to be applied to any of the sources . - -

of revenue of the Roads Fund under this Bill; promulgation of Regulations;
providing advice on government policies related to the activities of the Roads
Fund. R

(3) The Minister may give directives to the Board relating to the performance by. -
the Board of any of its functions under this Bill; provided that such directives -
are not inconsistent with the objectives of the Roads Fund, the funetmns and S

powers of the Board and any provisions of this Bill.

Committee’s Recammendat:on }
That the provision in Clause 27 be retained (Senator Kabiru I, Gaya — Kano South) Agreed to.

| Question that Clause 27 do stand pan‘ of the Bill, put and agreed to.

Clause 28: Interpretation. :
In this Bill, unless the coniext otherwise requires —

" Administrative Fund" means the percentage funds to be set aside from the total

revenue accruing to the Roads Fund and to be utilized only for the purposes as - -

spee1fied under this Bill;

Question: That the words “Administrative Fund” be as defined in the Interpretation to this Act;, =«

put and agreed to.

- "Board" means the Governing Board established under.section 6 of this Bill; .

to.

"Financial year" means every period of twelve months beginning from 1st January and

terminating on 31st day of December; provided that the first financial year may be. -
shorter or longer than twelve (12) months as the Board shall determme but in any case... i ¢

not longer than e1ghteen months

Question: That the words “Financial year” be as defined in the Interpretation to this Act, put
and agreed to. Coa e

"Gazette" means the official Gazette of the Federal Republic of Nigeria;

Question: That the word “Board ¥ be as defined in the Inrerpremnon tothis Act, put and agreed” - -



Thursday, 1st February, 2018 ' 1713

Question: That the word “Gazette” be as defined in the Inrerpremn on to this Act, put and agreed '

fo.
"Minister” means the Minister responsible for Finance;

Question: That the word “Minister” be as defined in the Interpretation to this Act, put and
agreed to.

"Member" in relation to the Board includes the Chairman and Managing Director

Question: Thar the word “Member” be as deﬁned in the Interpremrzon to this Act, put and
agreed to. .

"National Roads" means roads and bridges, including their rights of way, that are . ..

owned and legally managed by Federal, State and Local Governments;

Question: That the words “National Roads” be as deﬁned in the Interpretanon to this Act, put .

and agreed to.
"Person” shall include a natural person or body corporate where the context admits;

Questzon That the word “Person” be as definedin the Inteipretdrz on to this Act, put and agreed
to, ]

"Reserve Fund" shall mean the balance between the revenue accrumg to. the Roads
Fund in any financial year and the expenditure for that year;

Question: That the words “Reserve F und” be as defined in the Interpretanon tothis Act, put and
agreed to.

"Road Agency (ies)" means statutory institutions created at federal, state or local

government level charged with the responsibilities which include the maintenance and

safety management of road networks under their Junsdlctmn

Question: That the words “Road Agency (ies)” be as deﬁned in the Inrerprerdrzan to rhzs Act,
put and agreed to. . :

"Roads Fund" means the Roads Fund established by section.3 of this Bill;: ..

Question: That the words “Roads Fund” be as deﬁned inthe Interprez‘atzon to this Act, put and "+

agreed to.

"Rolling Road Financing Plan" means a five year roads programme prepared by the - -
Board in the manner stipulated under this Bill for the Roads Fund 8 fulﬂllment of 1ts

objectives under this Bill;

Question: That the words “Rolling Road andnczng " be as deﬁned in the Im‘er;vretdnon to this

Act, put and agreed to.

"Tariffs" includes road user charges such as fuel levy, charges, fees, surcharges as
well as supplementary heavy vehicle permit, international transit fees tolls and fines

for overloading, efc.; and

'Questzon That the word “Tariffs” be as deﬁned inthe Inz‘eipremnon to this Act, put and agreed
to. .
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"Road Sector Regulator" Agency responsible for Reg.ulating the Road Sector, -

Question. That the words “Roads Sector Regulator” be as defined in the Interpretation to this -
Act, put and agreed to. s e

_Committee’s Recommendation:

That the provision in Clause 28 be retained (Senator Kabiru I. Gaya — Kano South) — Agreed to.
Question that Clause 28 do stand part of the Bill, put and agreed 1o.

Clause 29: Shert Title.
This Bill may be cited as the National Roads Fund Bill, 2018

Committee’s Recommendation:
That the provision in Clause 29 be retained (Senaz‘or Kabzm I Gaya — Kano Sourh) Agreed to.

Question that Clause 29 do stand part of the Bill, put and agreed to.
FIRST SCHEDULE
SUPPLEMENTARY PROVISIONS RELATING TO THE BOARD

Prt)ceedmgs of the Board. ' e
1. Subject to the provisions of this Bill, the Board may make standmg orders regulatmg 1ts o
proceedings or that of any of its Comlmttees . - . oo

2. The Board shall hold a meeting at least once in every three months and, at such other time as
may be convened by the Chairman. : : L

3. A notice of not less than fourteen (14) days or such other period as may be agreed from time .
to time by all the members at a meeting shall be given to all members and the notice shall
specify the date, time and place of the meeting and the business to be transacted.

4. The Cha1rma11 shall presuie at meetings of the Board and in his absence the members present;. >
shall elect one of their numbers to preside at the meeting, : , o

5. Where not less than five members of the Board request the Chairman by notice in writing.. ..
signed by them, to convene an extra-ordinary meeting of the Board for any purpose specified: .« i

in the notice, the Chairman shall upon receipt of such notice convene an extraordinary meeting.:

of the Board for that purpose within seven days at such place and time as he may appoint. A =
written notice shall be addressed and sent to the members at least three Workmg days priorto ..

‘the date of the meeting.

6. Notwithstanding anything in the foregoing provisions of this paragraph, the inaugural meeting - "+ -

of the Board shall be summoned by the Minister responsible for Finance, who may give such 3
directions-as he thinks fit as to the procedure which shall be followed at that meeting. -

7. The quorum for a meeting of the Board shall be five members. If, within half an hour from ~ .. :

the time appointed for the meeting of the Board, a quorum is not present, the meeting shall .
stand adjourned to the same day in the next week at the same time and place, or such other g
date, time or place as the Chairman of the meeting shall appomt : . R

8. A meeting of the Board shall not be adjourned to a date which is less than two (2) days later " -
than the day it was to be held unless otherwise agreed by all the members, and the meeting
may only deal with the matfers which were on the agenda of the meeting that was adjourned.
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18.

10.

11,

12.

13,
14.

15.

16.

17,

19.

Where a meetmg has been adjourned, notice of the adjourned date shali be glven by the -
Secretary of the Board to the members. ‘ ‘

The Board may co-opt non-voting observers at any of its meetings, as and when required.

The Board shall appoint such groups or committees as may be necessary for the proper
discharge its functions. :

A study group or committee shall consist of some members of the Board and such other
persons as the Board may determine, and the objectives of the groups or committees shail be:
defined. :

Members of the Board and other persons appointed as members of the: study groups or. ... -

committees shall be paid allowances as may be determined by the Board. .. "=~ =+ -

A member of the Board shall not appoint any proxy to represent him at any meeting of the -
Board. ‘ A

All questions at a meeting of the Board shall be determined by a simple majority of votes of
the inembers present and voting, being members who under this paragraph are. entitled to-vote
at such meeting. All relevant Board papers for Board meetings shall be sent to all members
prior to the Board meeting, and the minutes of the meetmg will be sent as soon as practicable
after the holding of the meeting. o : ‘ e

At any meeting of the Board each member shall have a vote, and if there is equahty of votes
the Chairman shall have a second or casting vote. ‘ '

The minutes of meetings of the Board and its comumittees shall be recorded in a register and
kept by the Secretary of the Board or his nommee and be conﬁrmed at the next succeeding -
ordinary meeting of the Board. o Cb :

Subject to the provisions of this Bill, the Board may make standlng orders W1th respect to the—~ '
() holdlng of meetings of the Board; : R S

(b) notices to be given of the meetings; . T
(©) proceedings of ;che meetings;

(d) | keeping of minutes of the proceedings; and,

(e) production of the 'proceedings for inspection.

' Without limiting the discretion of the Board to regulate its meetings fhie members of the Board.

may, in a matter that requires urgent attention — St R T
(@)  confer by telephone; : S

()] close circuit television;

{c)  other electronic means; or

(d) audio or audiovisual communication.
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Comumittees of the Board. o

20. A resolution passed at a meeting held in line with pa_ragraph 19 above shall, notwithstanding
that the members are not present together in one place at the time of the meeting, be deemed -
to have been passed at a meeting of the Board duly called and constituted on the day and at the-
time at which the meeting was held, it being agreed that the provisions of the Bill relating to .
meetings of members shall apply to the meeting.

21, The Board may appoint one or more Committees to carry out, some of its functions.
22, The decision of a Commitiee of the Board shall be of no effect untll it-is confirmed by the -
Board. v

Disclosure of Interest by Members of the Board. -

23. A member of the Board who is in any way directly or mdxrectly mterested in any contract ST

proposed contract or arrangement shall disclose the nature of his interest at a meeting of the-

Board where the subject is first discussed, and the disclosuré shall be recorded in the minute: .- -

book of the Board, and the member shall not take part in any dehberatmn or decision of the ~
Board with respect to that transaction or project. '

24. A member of the Board need not attend in person a meeting of the Board in order to make a -
disclosure which he is required to make under this paragraph if he takes reasonable steps to
ensure that the disclosure is made by a notice which is brought up and read at the meeting.

Conilict of Interest : ‘

23. The personal interest of a member shall not conflict with any of h.lS dut1es -asa member of the
Board under this Bill. ' -- S

26. A member shall not in the course of the management of affairs of the Roads Fund or in the
utilisation of the Roads Fund's property, make any secret proﬁt or achleve other unnecessary
benefits. v

27. A member shall be accountable to the Roads Fund for any secret proﬁt made by lzum or any
‘ unnecessary benefit derived by him contrary to this provision. T

The Commaoen Seal.

28, The common seal of the Roads Fund shall not be afﬁxed to any mstrument except by the: . 4.
authority of a resolution of the Board and the affixing of the common seal shall be authenticated. . .- -+

by the signatures of the Chairman and the Secretary, or of some other members authorised. -

generally or specifically by the Board to act for the purpose: Any document purporting to be. - < .. :
a document duly executed under the common seal of the Roads Fund:shall be recelved inany: =

court and shall, unless the contrary is proved, be deemed to be so executed.-

29. The validity of ahy proceedings of the Board shall not be affected by vacancy in the

membership of the Board, any defect in the appointment of a meniber of the Board or. by L

reason that a person not entitled to do so took part in the proceedings; -
Question that the provision of First Schedule stand part of this Bill — Agreed to.
SecOND SCHEDULE
PROVISIONS RELATED TO CHARGiNG, PAYMENT AND CoLLECTION o

OF LEVIES, FEES, CHARGES, SURCHARGES OR CTHER STIPULATED
SOURCES OF FUNDING UNDER THIS BILL
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Ax]le Load Control Charges. ’
1. (a) There shall be paid into the Roads Fund Axle Load Control Charges Wthh shall be
- paid in a manner and rate as shall be determined and prescribed by the Minister from
time to time under Regulations to be made under the provisions of this Bill; and, - - -
(b) The Federal Roads Agency shall be responsible for assessing and ensuring the
accurate remittance of all Axle Load Control Charges into the de51gnated accounts of .
the Roads Fund. ! :
Toll Fees,
2. (a) There shall be paid into the Roads Fund, Toll Fees, chargeable on any, road owned by: Y
the federal government and designated as a toll road by the Minister;: SRR
(b) A percentage not less than 10% of any revenue pald as user charge per vehicle on any:: :.
road designated as a toll road under subsection (a) of this subsecnon shall acerue and :
be payable to the Roads Fund; Y ot
(©) Any toll road operator, concessionaire or other authority responsible for the collection
of toll fees on any road designated as a toll road under subsection (a) of this section
shall be responsible for assessing and ensuring the accurate payment or remiitance of
the payable revenue from toll fees into the designated accounts-of the Roads Fund; and
@ The Minister has the power to review and vary the amount of the percentage of

revenue that shall accrue to the Roads Fund as prov1ded under subsecnon (®) of this:- -+ .~

section.

International Vehicle Transit Chargea.

3 (@

(b

©

@

There shall be paid into the Roads Fund, International Vehicle Transit Chargés on any-
foreign registered vehicle entering into Nigeria at any time through any land border;’

The charge shall be paid in full directly into the designated accounts of the Roads Fund-

by the person bringing a vehicle into Nigeria and the evidence of the payment of which
shall be provided to the Customs Service for the purposes of permlttmg of such vehlcle.:
entry into therla L

The Nigerian Customs Service shall ensure accurate remittance of -thé payable. - .-
International Vehicle Transit Charge into the designated accounts of the Roads. Fund: = -
and shall render reports and accounts to the Board of the Roads Fund and to the .
Minister of the total amounts from receipts of payment of charges to the Roads Fand 0 i

account; a.ud ‘ R . e

The Minister shal! have the power to review and determine the amount to be charged- :
as International Vehicle Transit Charge from time to time. . T

Inter-State Mass Transit User Charge.

4. ()

(b)

(©)

There shall be paid into the Roads Fund, Inter-State Mass Transit User Charge being .
a 0.5% charge on the fare paid by passengers to commercml mass transit operators L

for mter-state travel;

The charging and collection of the Inter-State Mass Transit User Charge shall be as
determined by the Road Sector Regulator under the provisions of its Act; T

Any funds accruing to the Roads Fund for Inter-State Mass Transit User Charges shall
be paid into the designated accounts of Roads Fund. .
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Roads Fund Surcharge

5. (a)

(b)

(c)

(d)

There shall be paid into the Roads Fund a surcharge of 0.5 % on the assessed value of
any vehicle imported at any time into Nigeria;

The surcharge shall be paid in full into the designated accounts of the Roads Fund by
the importer of any vehicle and the evidence of the payment shall be provided to the
Nigeria Customs Service for the purposes of clearing and pemuttmg the importation
of a vehlcle D

The Nigeria Customs Service shall be responsible for assessing and ensuring the .
accurate remittance of the payable Roads Fund Surcharge into the designated accounts

of the Roads Fund and shall render reports and accounts to the Board of the Roads . -

Fund of the total amounts from receipts of payment of such Iev1es to the Roads Fund
account; and R .

The Minister shall have the power to review and determine the amount to be charged- o
as Roads Fund Surcharge from time-to time, :

Lease, License or Other Fees.

6. (@

There shall be paid into the Roads Fund revenue accrumg from Iease or license or -
other fees pertaining to non-vehicular road usages to include the placement of
advertising, billboard and signage, telecommunications equipment (masts, cables étc.)
or other equipment along any Federal road at rates as may be prescrlbed by the; :

Minister under a regulation made under this Bill.

(b)

The Federal 'Roads Agency shall be responsible for the assessment, charging and -
collection of fees prescribed under this section as above, and shall ren:ut an amount of .
not less than 10% of such revenue into the Roads Fund. :

Quesrion_rhat the provision of Second Schedule siand part of this Bill — Agrééd to. -

Chairman to report Rill.

The Deputy Senate President reported that the Senate in the Committee of the Whole' considered the : - .
Report of the Committee on Works on National Roads Fund (Estabhshment etc.) Bill, 2018 and - :

(SENATE IN PLENARY)

approved as follows

Clauses 1- 5

Clause 6

Clauses‘7- 24

Clause 25
Clauses 26- 29

Schedules 1- 2

— .. As Recommended SR
— As Amended Dans o
—  'As Recommended

— As Amended ‘ B ' —
— " As Recommended

— As Recommended

Question: That the Senate do approve the Report of the Comnnttee of the Whole — Resolved in fhe -

Affirmative.
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Motion made: That the Bill be now Read the Third Time (Senate Leader).

Question put and agreed to.

Bill acbordingly Read the Third Time and Passed.

11, Adjournment:
Motion made: That the Senate do now adjourn till Tuesday, 6th February, 2018 at 10:00 a.m. (Senare

Leader).

Adjourned accordingly at 1:23 pm '

Ike Ekweremadu, CFR
- Deputy Senate President,
Senate of the Federal Republic of Nigeria.







