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BACKGROUND

The Mutual Assistance in Criminal Matters Bill, 2016, (SB.224) is an
Executive BHI, sponsored by Distinguished Senatar Mohammed Ali
Ndume, the former Leader of the Senate. The Bill was read for the
First Time on Tuesday 15" February, 2016. On Wednesday o' March,
2016, the Senate debated on the general principles of the Bill. After

extensive deliberations, it was read the Second Time and referred.to . . .

the Semate Joint Committee on Judiciary, Human Rights and Legal
Matters; Anti-Corruption and Financial Crimes; and Foreign Affairs, (vide
Order of Referral dated Thursday 10 March, 2016), to report back with

its recommendations.

METHODOLOGY

After the referral, the Committee held a series of meetings and agreed-----=--~

on the following legislative framework:

(a) to consult widely on the justifications for the passage of
the bil: o _ o
(b) to convene a stakeholders’ meeting to critically evaluate

the provisions of the hill as well as carry out comparative




assessment with other jurisdictions, ahead of the Public
Hearing;

() to conduct a Public Hearing in order to coliate views of
stakeholders and members of the general public; and

(d) to resort to any other matter, which would assist the

Committee in the discharge of its assignment.
3.0 OBJECTIVES OF THE BILL

Mr. President, Distinguished colleagues, the Bill under consideration, in -
the Committee’s view, seeks to establish Mutual Assistance in Criminal
Matters between Nigeria and other Foreign States and for Related
Matters. In a nutshell, the Bill seeks to among other things, address

the following areas of mutual assistance: ..

(a) facilitating voluntary attendance of persons in the
requesting State;

(b) effecting temporary transfer of persons In custody to
assist in investigations or appear as a witness;

(c) identifying, tracing, freezing, restraining, recovery,

forfeiture and confiscation of proceeds, property and

other instrumentalities of crime;

(d) obtaining and preserving computer data; and . ...

(e) any other assistance that is not contrary to the law of the
requesting State. |

4,0 JOINT COMMITTEE LEGISLATIVE ACTION -
~ The Joint Committee in the discharge of its duties on the referral relied

on the legislative framework, earlier agread upon as a way “forward.
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Accordingly, the Joint Committee in one of its meetings, resolved to
conduct a Public Hearing on Thursday 9™ February, 2017 in order to
collate viewpoints of stakeholders and the general public. This, of
course, is in addition to a wide range of consuitations with stakeholders
as well as in-depth comparative analysis of similar legislations in other

jurisdictions.

As a prelude to the Public Hearing and in a bid to sensitise stakeholders
and members of the general public, the Joint Committee 'placed
advertisements in prints and electronic media inviting memoranda from

stakeholders on the provisions of the_ Bill, ahead of the public Hearing.

It should be mentioned here that in response to the call for
memoranda, the Joint Committee received submissions from the under

listed organisations and stakeholders:

The Chief Justice of Nigeria
The Federal Ministry of Justice;
The Nigerian Law Reform Commission;
- The Central Bank of Nigeria;
The Nigerian Deposit Insurance Corporation ...
The Nigerian Bar Association
Presidential Action Committee Against Corruption- -

Centre for Human Advancement and Resource Support

© o N U AW N e

Media Initiative

It is important to note Mr. President, Distinguished colleagues that in
addition to stakeholders who made submissions and appeared before
the Joint Committee during the public hearing, oral presentations at the =~ -
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5.0

5.1

venue of the hearing by some stakeholders and members of the public,

were also entertained.
PUBLIC HEARING

In line with the Resolution of the Joint Committee, the Public Hearing
was conducted on Thursday o February, 2017 at the Senate
Conference Hall, Room 022, New Wing. The Hearing had in
attendance, the Guest of Honour, the President of the Senate who was
represented by the Leader of the Senate, Senator (Dr.) Ahmed Lawal.

OPENING

The President of the Senate, His Excellency, Distinguished Senator
(Dr.} Abubakar Bukola Saraki, CON,;, Who was represented by
Distinguished Senator (Dr.) Ahmed Lawan, declared the public
hearing open. In his keynote address, he welcomed stakeholders and
members of the general public to the hearing. He stated that as a

nation, our growth and devélopment have been stagnated as a result of

the menace of corruption and other related matters. And as a

parliament, we must understand our constitutional role and obligation in

ensuring that our laws are constantly updated and reviewed, to meet .

modern realities and exigencies. It is in recognition of this fact that the

public hearing was organised in line with.the Legislative Agenda of the =

8t Senate.

HMe averred that the Mutual Assistance in Criminal Matters Bill was

conceived to faciiitate and establish “strong partnerships between -

Nigeria and foreign governments in combating criminal activities, which
have now transcend ‘beyond geographical borders and -assumed

international dimensions.
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5.2

Furthermore, he commended the Executive Arm for initiating this bili,
which is aimed at ensuring that the country succeeds in its quest to
stem the tide of corruption in the country, through appropriate
legislative intervention. He decried the spate of cases and
investigations, which have been stalled due to technicalities and

loopholes in existing laws.

Finally, he commended the Joint Committee for organising the Public

Hearing and expressed his confidence that stakeholders will make

further inputs on the provisions of the proposed legisiation that will

enhance this law-making process.
On that note, he declared the public hearing open.

PROCEEDINGS

Mr. President, Distinguished colleagues, we wish to state that the
response to our request for submission of memoranda, was impressive
and the public hearing witnessed a large turnout of stakeholders. In

our view, stakeholders made in-depth and far-reaching contributions on

the provisions of the proposed legislation..-..In summary, all the

stakeholders unanimously supported the passage of the Bill by the
National Assembly. Below, are highlights of presentations: .

Firstly, stakeholders stated that apart- from the - Mutual Assistance in
Criminal Matters in the Commonwealth (Enactment and Enforcement)
Act, 2004, which is in itself limited in application even 'in the

commonwealth countries, there is no specific legislation in place to

‘address the broad spectrum of criminal matters that require” mutual

"~ Lssistance of international cooperation. Tt i “the“absence of this” T
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legislation that made Nigeria to resort to various bilateral agreements
with countries outside the commonwealth for the purpose of mutual
assistance as. an interim measure, which is cumbersome and
unsustainable. This bill therefore, is a greét improvement on the

existing legislation and should be supported by the Senate,

Secondly, stakeholders reckoned that the passage of the bill, will go a
long way to assist Nigeria in the repatriation of looted funds and other
proceeds of crime stashed away in foreign countries. The bill will also
enhance effective prosecution of border crimes and will, in no sméll
measure, assist in the reduction or elimination of offences with' cross
border dimension, including terrorism and terrorist financing, money
laundering, advance fee fraud, proliferation of weapons of mass
destruction, cybercrime, war crimes, human trafficking, economic and
financial crimes, drug trafficking, smuggling, oil theft and other
emerging offences. They argued that :sov‘e'reignty and jurisdictional
constraints make it inevitable that there should be inter-state

cooperation in fighting these crimes, hence, the introduction of this bill.

Furthermore, they posited that the passage of the bill will enable

Nigeria to obtain evidence and statements, identify _ASl{E}E?(‘:Jt‘SM_}EI]q'

witnesses, transfer suspects, trace, retrieve, forfeit and confiscate
proceeds and instrumentalities of crime and other forms of assistance .
based on mutual arrangements and agreements. However, they further
argued that the legal nicety is that these- assistance- shall -not-be .
contrary to the law of the requesting and or the requested State,

Finally, they submitted that the passage of this bill, will help in

combatirig corruption and improve Nigeria’s image in the international =
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6.0

Clause 86

community. It will also serve as a fiat for Nigeria to be admitted as a

member of the Financial Action Task Force (FATF).

LEGISLATIVE SUMMARY

Mr. President, Distinguished colleagues, permit me at this juncture to
give the legislative summary of this bill, which is the highlight of
modifications/amendments made on the proposed legislation. = The
summary no doubt, forms the underlining basis for our observation and
findings. We commend the proposed changes to the bill to this
Distinguished Senate.

Clause 39
Clause 39 deals with ‘request for coercive investigative measures’. Itis

the view of the Joint Committee that this clause be deleted. The

rationale behind this recommendation is that the phrase ‘coercive

investigative measures’ connote the use of force or device during
investigation. This may give rise to torture, which is against our
Constitution,

Clause 41 deals with ‘additional powers of person executing search
warrant. The Joint Committee amended sub-clause (5) of this clause -

by inserting the word “unlawfully” befpr_e__theWord ‘hinders” as set out o

in the table so that the offence should not be misconstrued as.-an--- - -

offence of strict liability. It should be mentioned that in some

instances, there may be a justifiable reason for hindering or obstructing "=

an authorised officer.




6.0

Clause 86 deals with ‘repeal and transitional provision’. This clause
seeks to repeal the Mutual Legal Assistance in Criminal Matters in the
Commonwealth (Enactment and Enforcement) Act, 2004. For the
avoidance of doubt, this legislative initiative is expedient in view of the
fact that the Commonwealth Act is limited in scope and offences and
these offences have assumed wide international dimensions both in the
doing of the forbidden act, participation and laundering of the proceeds
of crime, etc. Hence, the need to have a legislation that is of general

application.

Clause 87
Clause 87 deals with Interpretation. The Joint Committee inserted the
definition of the phrase “appropriate authority” because reference was

made to it in the body of bill. Therefore, it is appropriate to define it for

the purpose of clarity.
OBSERVATIONS/FINDINGS

Flowing from the presentations made at the public hearing and our
subsequent consideration of the Bill in our mark—up session, we hereby
observe as follows:
1. - That the Mutual Assistance in Criminal Matters Bill will bring
about a legal framework that will strengthen the fight against

- terrorism, corruption, economic-and-financial crimes, money -

laundering and other related offences;

2. That the enactment of this law, is paramount to the

Government’s anti-corruption drive as it seeks to eliminate -




territorial jurisdictional constraints in the prosecution of cross

border crimes,

That the globalisation and advancement in information and
communication technology have made it imperative for a
legistation of this nature to be put in place, in order to
promote cooperation for the prosecution of cross border

offenders and transnational organised crimes;

That the passage of this bill will restore the confidence of
foreign investors, thereby attracting foreign direct

investments, which will in turn, boost our economy;

That this bill deals with a matter of great importance to

Nigeria and it is a great improvement on the Mutual Legal

Assistance in  Criminal Matters in the Commonwealth

(Enactment and Enforcement) Act, 2004;

That the Mutual Legal Assistance in Criminal Matfers in the
Commonwealth (Enactment and Enforcement) Act, 2004 that
is operational in the commonwealth countries, is limited in
scope. Hence, the need to enact this Bill into law to provide a
wider spectrum for the prosecution of cross border crimes;

and

That as a deliberative and responsive law-making body, it is
expedient for the Senate to enact legislations that seek to
encompass new global trends and emerging dynamics in

~jurisprudence.




7.0 RECOMMENDATION

The Senate Joint Committee on Judiciary, Human Rights and Legal
matters; Anti-Corruption and Financial Crimes; and Foreign Affairs, to
which was referred, the Bill for an Act to make provisions for the Mutual
Assistance in Criminal Matters, 2017, having considered same, reports

favourably thereon and recommends as follows:

“That the Senate do pass the Mutual Assistance in Criminal |
Matters Bill, 2017, as amended.”

WE SO MOVE.
8.0 CONCLUSION
On behalf of members of the Committes, I wish to express our

gratitude for this opportunity to serve you, our colleagues and our

nation, Nigeria.

mari Senator Chukwuka G. Utazi

_,S@na or Davu {
Chalrman Co, Chairman
AT
..W;;#’?ﬂ;fgf_';;v_ﬂ Ty s e
Senator Monsurat Sunmonu
Co. Chairman
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MUTUAL ASSISTANCE IN CRIMINAL MATTERS BILL, 2017

ARRANGEMENT OF CLAUSES

CLAUSES: 18. Expenses incurred for providing assistance

19. Refusal of assistance '
PART 1 - OBJECT, SCOPE AND APPLICATION 20. Exceptions to political offences

21. Request for evidence gathering for criminal proceedings
1.  Object of this Act 22. Refusal to give evidence, etc. by person named in an order for
2. Application the gathering of evidence
3. Designation of foreign States and organisations to which this Act | 23.  Report on refusal to give evidence or produce a thing

applies 24, Contempt of court for refusal to give evidence or produce a
4,  States and international organisations not covered by this Act thing
- 25. Transmission of evidence outside Nigeria
PART II - DESIGNATION OF CENTRAL AUTHORITY AND | 26. Request for an order for the gathering of evidence by the use of
REQUESTS FOR ASSISTANCE technology
, 27. Production order for criminal matters :

5.  Designation of Central Authority 28. Supplementary provisions regarding production order
6.  Content and form of request for assistance 29. Immunities in compliance of production order

30. Failure to comply with production order
PART III - REQUESTS FOR ASSISTANCE BY NIGERIA 31. Request for attendance of person in foreign State

32. Request for attendance of prisoner or person under detention
7.  Request to be made by the Attorney-General 33. Custody of person in transit
8.  Request for taking of evidence, efc. 34, Escape from custody while in transit
9.  Request for attendance in Nigeria of a person 35. Request for enforcement of foreign forfeiture order
10. Penalty not to be imposed for refusal to consent 36. Registration of foreign forfeiture order
11. Immunities and privileges12. Limitation on use of statement 37. Proof and authentication of orders of court of foreign State
13. Request for enforcement of forfeiture order 38. Evidence in relation to proceedings and orders in foreign State
14. Assistance in locating or identifying persons 39— Regoestfor coercive-investigative measyres
15, Assistance in service of processes 39. Request for search and seizure

' 40. Issue of search warrant

PART IV - REQUEST FOR ASSISTANCE TO NIGERIA 41. Additional powers of person executing search warrant

42. Immunities in respect of authorised officer executing search
16. Request to be made to the Attorney-General warrant
17. Response to requests from foreign States 43. Assistance in locating or identifying a person in Nigeria




44. Assistance in service of process in Nigeria
45. Penalty not to be imposed for failure to comply with summons

PART V - INTERCEFTION OF TELECOMMUNICATIONS AND POSTAL
ITEMS, AND SURVEILLANCE, INCLUDING COVERT ELECTRONIC
SURVEILLANCE '

46. Request for information

47. Interception of telecommunications

48. Interception of telecommunications by service providers

49. Interception of telecommunications to preserve communication
data

50. Interception of communications to provide stored data

51. Interception of communication for gathering, recording and
transmitting information

52. Interception of postal items

53. Preservation of computer data

54. Order for interception of telecommunications

55. Order for preservation of communications data

56. Admissibility of evidence contained in intercepted
telecommunications

57. Subscriber information

PART VI - REQUEST BY FOREIGN STATES FOR FORFEITURE
AND CONFISCATION OF PROPERTY

58. Request for freezing, seizure and confiscation of proceeds of
crime

59. Request for enforcement of Restraint and Confiscation orders

60. Enforcement of alternative court orders in Nigeria

61. Amendment to foreign Restraint and Confiscation orders

62. Setting aside of registration of foreign Restraint and Confiscation
orders

63. Interested parties and Restraint and Confiscation orders

64. Electronic communication of Restraint and Confiscation order

65. Application of enactments relating to money laundering,
terrorism and other related crimes

66. Reciprocal sharing of confiscated property

67. Disposal or release of property

PART VII - USE OF EXHIBITS AND PRODUCTION OF JUDICIAL
OR OFFICIAL RECORDS

68. Use of exhibits abroad

69. Loan order for the use of exhibits outside Nigeria

70. Burden of proof

71.  Request to produce judicial or official records

72.  Court order to produce judicial or official records

/3. Transmission and return of documents, records, items or other

material to and from Nigeria

PART VIII - ADMISSIBILITY IN NIGERIA OF EVIDENCE
OBTAINED OUTSIDE NIGERIA

74. Foreign records, items, etc
75. Authentication of documents
76. Requirements of notification for the admissibility of foreign

documents and items
Proof of service abroad
Confidentiality and limitation on use of information and evidence

77.
78.

PART IX - SPECIAL PROVISIONS ON COOPERATION

79. Special cooperation with a foreign State
80. Covert investigation

81. Joint investigation

82. Consultation with foreign States
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85. Regulations
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REPORT OF THE SENATE COMMITTEE ON JUDICIARY, HUMAN RIGHTS AND LEGAL MATTERS; ANTI-CORRUPTION AND

FINANCIAL GRIMES; AND FOREIGN AFFAIRS ON A BILL FOR AN ACT TO MAKE PROVISION FOR MUTUAL ASSISTANCE IN
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CLAUSES

PROVISIONS OF THE BILL

COMMITTEE’S RECOMMENDATION

REMARKS

LONG TITLE

A BILL FOR AN ACT TO MAKE PROVISION FOR
MUTUAL ASSISTANCE IN CRIMINAL MATTERS
BETWEEN NIGERIA AND OTHER FOREIGN STATES
AND FOR RELATED MATTERS

LONG TITLE

Retained

PART | - OBJECT, SCOPE AND APPLICATION
Object of this Act

1. The object of this Act is to facilitate the provision and
obtaining by Nigeria of international mutual assistance in
criminal matters, including —

(@) the provision and obtaining of evidence and
statements from persons;

(b) the making of arrangements for persons to
give evidence or assist in criminal
investigations;

(c) the location and identification of witnesses
and suspects;

(d} the provision and production of
documents,
materials; ,

{(e) the facilifation of voluntary attendance of

relevant
records, items and other

PART | - OBJECT, SCOPE AND APPLICATION

Object of this Act

1. Retained

Page 1 of 136




s K gani Nowmall catiny. Rontme. Jgutin.
[Sanso Byl vumi- RS- 1

2

persons in the requesting State;

effecting a temporary transfer of persons in |
custody to assist in an investigation or appear

as a witness:

the identification, tracing, freezing, restraining, |
recovery, forfeiture and confiscation of |
proceeds, property and other instrumentalities |

of crime;

the return and disposal of property;

obtaining and preserving computer data;

the interception of postal items;

the interception of telecommunications;

the conversion of electronic surveillance;

the restraint of dealings in property, or the
freezing of assets, that may be recovered,
forfeited or confiscated in respect of offences;
the execution of requests for search and
seizure;

the recovery of pecuniary penalties in respect
of a serious offence or a serious offence in a
foreign State;

the examination of objects and premises;
effecting service of documents; and

any other assistance that is not contrary to the
law of the requesting State.

Application

2.(1) This ‘Act applies to mutual legal assistance in
respect of criminal matters under an agreement or other

2. (1) Retained

Application

Page 2 of 136




arrangements between Nigeria and a foreign State.

(2) Mutual legal assistance shall not be provided
under this Act with respect to an offence in a forezgn
State where the offence —

(a) is not an offence under the laws of
Nigeria in accordance with sectson
21 (g) of this Act;

subject to section 22 of this Act, is of a
political character; or

(b)

(c) is an offence only under a military law or a
law relating to military obligation.

(3) This Act shall not apply to the extradition or
rendition or the arrest or detention of any person with a
view fo the extradition or rendition of that person.

(2) Mutual legal aséi'stance shall 'not-‘:be provided
under this Act with respect to an offence in a forelgn
State where the oﬁence —

(a) is not an offence under the Iaws of Nigeria in
accordance with sec’uon 19 1) ( ) of this Act

(b} sub]ect to section: 20 of this Act IS of a pO“tiba[
character; or Lo ‘ :

(c) is an offence only under a military law or a law
relating to military obligation.

(3) This Act shall not apply to the extradition or
rendition or the arrest or detention of any person with a
| view to the extradition or rendition of that person.

Designation of foreign States and organisations {o
which this Act applies

3. (1) The President shall, for the purposes of this Act,
by order published in the Federal Gazefte, designate a
State to be a foreign State if there is an agreement or
other arrangement between Nigeria and that foreign State
under which that foreign State has agreed to provide
assistance in criminal matters fo-Nigeria. -

Designation of foreign States and organisations fo
which this Act applies

3. (1) The President shall, for the purposes of this Act,
by Order published in the Federal Gazette, designate a
State to be a foreign State if there is an agreement or
other arrangement between Nigeria and that foreign
State under which that foreign State has agreed -to
provide assistance in criminal matters to Nigeria.
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(2) An order under subsection (1} of this section —

(a)

limitations, exceptions, modifications,

adaptations, conditions or qualiﬁcations:

as are specified in the order, in which
case the provisions of this Part of this
Act shall apply accordingly; and

is conclusive evidence that
the order complies with this Act, and that
this Act applies in the case of the foreign

State referred to in the order.

(3) The President may, by a subsequent order, vary
or revoke an order made under subsection (1) of this
section. :

may provide that the provisions of thls
Act shall apply to that foreign State or;
organisation subject to such restrictions, !

the
agreement or arrangement referred to in

(2) An order under subsection (1) of this’ section —

(a) may prowde that the prowszons of this Act
shall apply! to that foreign State or
organisation . subject to such restrictions,
limitations,  exceptions,  modifications,
adaptations, conditions or qualifications as
are specified in the Order, in which case
the provisions of this Part of thls Act shall
apply accordingly and

(b) is concluswe ewdenoe that  the
agreement or arrangement referred to
in the Order complies with this Act, and
that this Act applies in the case of the
foreign State referred to in the Order.

(3) The President may, by a subsequent Order, vary
or revoke an Order made under subsection (1) of this
section.

States and international orgamsat]ons not covered by
this Act

4, (1) This Act shall not prevent the provision or
obtaining of international assistance or co-operation in
crimina! matters to or from —

the Intemational Criminal  Police
Organisation, in this Act referred to as

(@)

States and international organisations not covered
by this Act

4. Retained
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“Interpol’,  or any other. interna'tion?I;
organisation; ' :

(b) any other foreign State under bi!aterai or
multilateral arrangements; or;

(c} any foreign State, other than assistancé;
of a kind that may be provided or
obtained under this Act. '

(2) Where a foreign State or organisation in respect of |
which an order has not been made under section 3 of this |
Act makes a request for mutual legal assistance in a
criminal matter under this Act, the Attorney-General may,
with the consent of the President —

(a) g;ve a special direction in writing that the
provision of this Act shall apply to that
foreign State in relation to the requested
mutual assistance, subject to any
restriction, limitation, - exception,
modification, adaptation, condition or
qualification contained in the direction; or

(b) enter into an arrangement with that |
foreign State or organisation for mutual
legal assistance in respect of a matter
specified in the arrangement, where the

Page 5 0f 136




assistance sought is in respect of an act
which when committed in Nigeria wou[d}

be a serious offence.

PART Il - DESIGNATION OF CENTRAL AUTHORITY
AND REQUESTS FOR ASSISTANCE '

~ Designation of Central Authority

5. (1) For the purposes.of this Act, the Attorney- Generéi :
of the Federation is designated as the Central Authontyi

for Nigeria and shall be respon8|bie for —

(a) making,f Teceiving  and transmittin?g‘

requests for assistance;

{b) executing or arranging for the execution
of the requests;

(c) certifying or authenticating, or arranging

for the certification and authentication of.

any document or other material supplied
in response to a request for assistance,
where necessary;

(d) taking practical measures to facilitate the
expeditious execution and transmission
of requests for assistance;

(e) negotiating and agreeing on terms and
conditions relating to requests for
assistance and - ensuring compliance
with the terms and condifions;

 (f) transmiting the evidentiary materials

["PART Il - DESIGNATION OF CENTRAL AUTHORITY

AND REQUESTS FOR ASSISTANCE
Designation of Central Authority

5. Retained
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gathered in response to requests for

assistance;

(g) performing any other functions specn‘led
in this Act; and

(h) doing other things that are necessary for
the effective and efficient provision and
receiving of assistance under this Act.

- (2) For the purposes of this Act, the Aftorney- General |

shall communicate directly with the designated Central

Authority of any other foreign State unless Nigeria and |

that foreign State have agreed otherwise.

Content and form of request for assistance

6. (1) Arequest for assistance under this Act shall be -
(a) dealt with according to the law of the
foreign State to which the request is made;

and

(b) made to the Attorney-General.

(2) A request made under subsection (1) of this
section shall —

(a) specify the purpose of the .request and the
nature of the assistance being sought;

(b) identify the person or authority that initiated
- the request;

Content and form of réquest for éssistance ,

6. Retained
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(c) include -

() a certificaion from the Central
Authority of that prescribed foreign
State that the request is made in-
respect of a criminal matter W|thm
the meaning of this Act, -

(i) a description of the nature of the
criminal matter and a statement’
sefting out a -summary of the relevantﬁ
facts and laws, Eh

“ (i)  a description of the offence to which'
the criminal matter relates, lncludmg
its maximum penalty,

(iv) details of the procedure which that
foreign State wishes Nigeria to follow
in giving effect fo the request,
including details of the manner and
form in which any information or
thing is to be supplied to that foreign
State pursuant to the request, |

(v) where the request is for assistance
relating to an ancillary criminal matter
and judicial proceedings to obtain a
foreign forfeiture order have not been
instituted in that foreign State, a
statement indicating when the judicial

proceedings are likely to be
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instituted,

(vi) a statement setting out the requests
of that foreign State concerning the
confidentiality of the request and the
reason for the requests,

(vi) details of the perlod within which that
foreign State requires.the request to
be met, :

(viiiy  if the request involves a person

traveling from Nigeria to that
foreign State, details of allowances
to which the person will be enfitled,
and of the arrangements for security
and accommodation for the person
while he is in that foreign State
pursuant to the request,

(ix)  any other information required to be
included with the request under any
treaty or other agreement between
Nigeria and that foreign State, if’
any, and

(x)  any information that may assist m‘
giving effect to the request or which

is required under the provisions of
this Act or any regulations made
pursuant to this Act.

(3)  Arequest under this section —
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(a)shall be in witing and in the English
language, unless otherwise agreed; o

(b)shall be dated and signed by the Central
Authority of the foreign State making the
request; and ﬁ

(c)may be transmitted by electronic or other
means.

(4) Where the request referred to under this section
relates to the -
(a) location of a person who is suspected to

be involved in or fo have benefited from
the commission of the serious offence in
a foreign State; or

(b) tracing of property that is suspected fo
be connected with the serious offence in
a foreign State, the request shall state
the name, identity, nationality, location or
description of that person, or the focation |
and description of the property, if known,
and a statement setting out the basis for
suspecting the matter referred to in
paragraph (a) or (b) of this subsection.

(5) A request for assistance under this section shall
not be refused solely on grounds of non — compliance
with the provisions of subsections (2) and (4) of this
section. '
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PART il - REQUESTS FOR ASSISTANCE BY NIGERIA

Request to be made by the Attorney-General

7. (1} A request on behalf of Nigeria to a foreign Staféé
for mutual legal assistance in a criminal matter under th:sé

Act shall be made by the Attorney-General.

(2) The request shall be in Writing dated and signed
by the Atftorney-General and may be transmitted by
electronic or other means. !

PART 1} - REQUESTS FOR ASSlSTANCE BY

NIGERIA

Request to be made by the’ Attomey'General

7. Retained

Request for taking of evidence, etc.

8. (1) The Attorney-General may, if he is satisfied thét‘

there are reasonable grounds -for believing that an
evidence will be relevant to criminal investigation
commenced or proceedings instituted in Nigeria, request
the Central Authority of a foreign State to arrange for the
evidence to be taken in the foreign State and delivered 1o
the Central Authority of Nigeria.

(2) The Attormey-General may, if he is satisfied that
there are reasonable grounds for believing that a thing
would be relevant o a criminal matter in Nigeria, request
the Central Authority of a foreign State to —

(a) assist in obtaining, by search and
seizure, if necessary, the thing in the
foreign State or a photograph or copy of

Request for taking of évidelice,ietc.

8.(1) Retained

(2) Retained
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the thing; and
arrange for the thing or the photograph
or copy of the thing to be sent to him.

(b)

(3) An evidence or a thing, or photograph or copy of a

thing, received by the Attomey-General pursuant to a-
request made under subsection (1) or (2} of this section
may, subject to the provisions of the Evidence Act and-
the Criminal Procedure Act or Criminal Procedure Code, -
as the case may be, be admitted as evidence at any -

criminal proceedings to which the request relates.

(4) In assessing the weight, if any, to be attached to
an evidence received by the Attorney-General pursuant
to a request made under subsection (1) of this section
which has been admitted as evidence in any criminal
proceedings to which the request relates, a court shall,
have regard to whether —

(a) it was possible to challenge the evidence taken;
and

{b) the law of the foreign State concerned allowed the
parties to the criminal proceedings to be legally
represented when the evidence was being taken.

(3) An evidence ora thing or photograph or Copy of
a thing, received by the Attorney General pursuant to a
request made under subsection (1) or (2) of this section
may, subject to the prov;snons of the Evidence Act and

Admm:stratlon of Crlmmal Justlce Act as the case

. Imay be, be admitted as evidence at ‘any criminal

proceedings to which the request relates.

(4) Retained

Request for attendance in Nigeria of a person

9.(1) The Attorney-General may request the Central

Request for attendahce in Nigeria of a person

9, Retained
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Authority of a foreign State to assist in arranging for the
attendance in Nigeria of a person in that foreign State for
the purpose of giving any evidence or assistance, if he | |s
satisfied that -

(a) there are reasonable grounds to believe:
that the person is capable of giving the:
evidence or assistance relevant to a:

criminal matter involving a serious
offence; and

(b) the person consents to travel to ngena
for the purpose of giving the evidence
or assistance. ;;

(2) The Attorney-General may, for the purposes of
subsection (1) of this section, make arrangements with
the Central Authority of that foreign State for the purpose
of the attendance of that person in Nigeria, his retum to
the foreign State and other relevant matters.

10.

Penalty not to be imposed for refusal to consent

10. Where, pursuant to section 9 of this Act, the Attorney-
General requests the assistance of the Central Authority
of a foreign State in arranging the attendance in Nigeria
of a person, the person shall not, by reason only of his
refusal or failure to consent to attend as requested, be
subjected fo any penalty or liability or be otherwise
prejudiced in law.

Penalty not to be imposed for refusal to consent

10. Retained
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1.

Immunities and privileges

11. (1) A person who is'in Nigeria pursuant to a requeét
made under section 9 of this Act shall not be - '

(a) detained, prosecuted or punished in
Nigeria for an offence that is alleged to
have been committed, or that was
committed, before his departure from the

foreign State pursuant fo the request; - | .
(b} subjected to any civil suit in respect of
an act or omission that is alleged to have

occurred, or that had occurred, before
his departure from the foreign State
pursuant to the request; or \

(c) required to give evidence or assistance
in relation to a criminal matter in Nigeria
other than the criminal matter to which
the request relates.

(2) Subsection (1) of this section shall cease to appiy
if the person — |

(a) has left Nigeria; or

(b) has had the opportunity of leaving
Nigeria but has remained in Nigeria
otherwise than for the purpose —

(i) to which the request relates, or

11. Retained

Immunities and privilages !

E
I-

Page 14 of 136




(3) A certificate issued by the Attorney-General under
subsection (2)(b)(ii) of this section has effect from the day
specified in the certificate, which may be a day before the
day on which the certificate is given. |

(i)  of giving evidence or assistance in a
criminal matter in Nigeria certified by
the Attorney-General in writing to be .
a criminal matter in which it is
desirable that the person glves§
evidence or assistance. o

12.

12. Where a person is in Nigeria pursuant to a request
made under section 9 of this Act and that person has
made a statement in relation fo the criminal matter to
which the request relates or in relation to a criminal
matter certified by the Attorney-General under section 11
(2)(b){ii) of this Act, that statement -

(a)

Limitation on use of statement

shall not be admitted or otherwise used in any
prosecution of the person for an offence
against the taws of Nigeria, other than for the
offence of perjury or contempt of court in
relation to the giving of that evidence, unless
the Central Authority of the foreign Stafe
concerned consents to it being so used; and
may be admitted or used against the person in
any criminal proceedings in Nigeria —

Limitation on use of _sta.tement

12. Retained
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(i) for the purpose of impeaching his'
credibility, or

(i) as evidence of any fact stated in that |
statement of which direct oral evidence |

by him would be admissible,

if, in giving the evidence, he makes a
statement |ncon3|stent with that
statement.

13.

Request for enforcement of forfeiture order

13. (1) The Attorney-General may, if he is satisfied that
there are reasonable grounds for believing that some or
all of the property concerned in criminal proceedings in
Nigeria is located in a foreign State, request the Central
Authority of that foreign State to make arrangements —

(a) for the enforcement and satisfaction of a
forfeiture order; or

(b) where a forfeiture order may be made In
criminal proceedings which have been or
are to be instituted in Nigeria, to restrain
dealing in any property against which the
order may be enforced or which may be
available to satisfy the order.

(2) A certificate purporting to be issued by or on:
behalf of the Central Authonty of a foreign State stating — f

Request for enforéément of forfeiture order

13. Retained
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(a) that property has been recovered in the |
foreign State pursuant to a request
under subsection (1) of this section; or -

(b) the value of the property; or

(c) the date on which the property was

recovered, shall, in any judicial
proceedings, be admissible as svidence
of the matter so stated.

14.

Assistance in locating or identifying persons

14. Where the Attomey—GeneraE is satisfied that there are
reasonable grounds for believing that there is, in a fore!gn‘

State, a person who —
(a) is or may be concemed in or affected by; or

(b) could give evidence or assistance relevant fo, any
criminal matter in Nigeria, the Aftorney-General
may request the Central Authority of that foreign
State to assist in locating, or, if the person’s identity
is unknown, in identifying and locating that person.”

Assistance in locating or ident,ifying*person:s

14. Retained |

13.

Assistance in service of processes

15. Without prejudice to the Sheriffs and Civil Processes
Act or any law in Nigeria dealing with the service of
processes, the Attorney-General may request the Central
Authority of a foreign State to assist in effecting service of
any process where the Attorney-General is satisfied that
for the purposes of or in connection with any criminal

Assistance in service of processes

15. Without prejudice to the-Sheriffs-and-Civil-Processes
Aet-er any law in Nigeria dealing with the service of
processes, the Attorney-General may request the
Centrat Authority of a foreign State o assist in effecting
service of any process where the Attorney-General is

satisfied that for the purposes of or in connection with
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matter in Nigeria, itis necéssary or desirable to serve that |
pProcess on a Person or an authority in that foreign State. -

any criminal matter in Nigeria, - it is "ne'cessar'y: or

desirable to serve that process on a person or an

authority in that foreign State.

16. PART IV - REQUEST FOR ASSISTANCE TO NIGERIA ||  PARTIV- REQUEST FOR ASSISTANCE T0
2 NIGERIA o 5
Request to be made to the Attorney-Generai Request to be madeifto the Attofnéey-éeneral f
16. A request by a foreigh State to Nigeria for assistance 116. Retained
in a criminal matter under this Act shall be made to the |
Attorney-General. 5
17. Response to requests from foreign States

Response to requests from foreign States

17. (1) Where the Attorney-General is satisfied that the
request from a foreign State relates to a criminal matter,
he shall receive the request and may accede to it, by

directing in writing the relevant person, body or

competent authority to execute the request.

(2) Where the Atiornéy—GenéraI directs the execution
of the request, the relevant person, body or competent
authority shall expeditiously —

(a) give effect to the request and collate any
evidentiary material in response to the
request; _

(b} prepare a report in connection with the
execution; and

(c) forward the report and the evidentiary

| 17. Refained
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| material io the Attorney-General.

(3) The relevant person, body or competent authority g
shall, where necessary, certify or authenticate or arrange
for the certification or authentication of any documents or
other materials supplied in response to a request for
assistance.

(4) The Attorney-General shall without delay, after the |
execution of each request, forward the outcome in the H
form of a report to that foreign State and authorise the g
transmission of any evidentiary material to the foreigp
State. : :

18.

Expenses incurred for providing assistance Expenses incurred for providing assistance

18. (1) The expenses incurred for providing assistance | 18. Retained
shall be borne by the person, body or competent authority
executing the request.

(2) Aforeign State shall be responsible for -
(a) travel and incidental expenses of:

() a witness or exper required to
travel to the foreign State,

(i) an accompanying official of a

witness under- sub-paragraph (i) of this

paragraph; i
(b) the fees of an expert,
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ﬁﬁf (c) the costs of franslation required by the |
foreign State; i

(d) the costs related to evidence gathering
through the use of technology: |
including evidence by video; ik L :

(e) costs related to interception by the use | s o S B

| of service providers; 3t o G .

(f) the - costs related to storage of

" communications and the preservation |

of communications or computer data;

and ;

(g) such other costs as the Attorney- |
General and the Central Authority of |
the foreign State may agree on. o

(3) Where the Attorney-General considers that the
expenses required in order to comply with the request of
a foreign State are of an extraordinary nature, he shall
consult with the Central Authority of that foreign State.

(4) The Attorney-General shall, in consultation with
the Central Authority of the foreign State, come to an
agreement as to the terms and conditions under which
compliance with a request may continue in view of the
exiraordinary expenses.

(5) Where the Attorney-General and the Central
Authority of the foreign State fail to reach an agreement,
he may refuse assistance under section 19 of this Act.
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Refusal of assistance

19. (1) The Attorney-General shall refuse in whole or inf
part a request by a foreign State for mutual legal
assistance under this Act, if he has reasonable grounds
to believe that —

(a) the provision of the assistance would

prejudice the sovereignty, securityL.

public order or other essential public
interest of Nigeria;
the Central Authority of the foreign State
has, in respect of that request, failed 10
comply with the terms of any treaty or
- other agreement between Nigeria and

that foreign State;

(c) subject to section 20 of this Act, the
request relates to the investigation,
prosecution or punishment of a person
for an offence that is, or is by reason of
the circumstances in which it is alleged
to have been committed or was
committed, an offence of a political
character;

the request relates o the investigation,

prosecution or punishment of a person in.

respect of an act or omission that, if it

Refusal of assistance

19. (1) The Attorney—Geriéfral shall, refuse in whole or in

part a request by a foreign State for mutual legal

‘assistance under this Act; if he has reasonable grounds

to believe that - &

Retained

l!:’age 21 0f 136




had occurred in Nigeria, would have
constituted a military offence under the
laws of Nigeria and does not constitute
an offence under the criminal law of‘
Nigeria;

(e) there are substantial  grounds fo'r

" believing that the request was made for
the purpose of  investigating,
prosecuting, punishing or otherwise
prejudice to a person on account of the
person’s race, religion, sex, ethnic ongm
nationality or polifical opinions;

(f) the request relates to the mves’uga’uon |
prosecution or punishment of a person
for an offence in a case where the
person has —

() been convicted, acquitted or
pardoned by a competent court of
other authority in that foreign State,
or

(i) undergone the punishment provided
by the law of that foreign State, in
respect of that offence or of another
offence constituted by the same act
or omission as the first-mentioned
offence; :

(g) the request relates to the mvestlgatlon
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prosecution or pumshmen’t of a person in
respect of an act or omission that, if it

had occurred in Nigeria, would not have
constituted an offence against the Iaws |

of Nigeria;

the facts constituting the offence to
which the request relates does not
indicate a serious offence;

the thing requested for is of insufficient
importance to the mvest;gatlon or could
reasonably be obtained by other means;

the Central Authority fails to undertake_
that the thing requested for will not be

used for a matter other than the criminal
matter in respect of WhiCh the request
was made;

in the case of a request for assistance
under sections 21, 22, 23, 24 and 25 or
sections 35, 36, 37 and 38 of this Act,
the Central Authority fails to undertake to
return to the Attorney-General, on his
request, anything obtained pursuant to
the request on completion of the criminal
matter in respect of which the request
was made;
the provision of the assistance could
prejudice a criminal matter in Nigeria; or -
the provision of the assistance would

(h} the facts constituing the offence to ‘which the
request relates dees do not indicate a serious offence;

Retained

require steps to be taken that would be
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contrary to any written law of Nigeria.

(2) Where the failure to give an undertaking by thé

Central Authority is with the consent of the Attorney- |
General subsection (1) (j) of this section will not apply. |

(3) A request by a foreign State for assistance under
this Part may be refused by the Attorney-General- :
(a) in accordance with the terms of any

treaty or other agreement between

Nigeria and that foreign State;

(b} if, in the opinion of the Attorney-General,
the provision of the assistance would, or
would likely, prejudice the safety of any
person, whether that person is within or
outside Nigeria;

(c) if, in the opinion of the Attormey-General,
the provision of the assistance would
impose an excessive burden on the
resources of Nigeria;

(d) where a State is not a foreign State
under this Act and - its Central Authority
fails to give an undertaking to the
Attorney-General that it will, subject o
its laws, comply with a future request by
Nigeria to that State for assistance in
criminal matters; or ~ ~

(e) for any other reason specified in this Act.

(2) Retained

{3) Retained
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(4) Without prejudlce to paragraph (3) (c) of this|

subsection, if there is a request for assistance by a|

foreign State and the Attorney-General is of the opzmon
that the expenses involved —

(a) in compiymg with the request; or

(b) in continuing to effect the aSSIStance
requested for, is of an extraordinary or
substantial nature, he shall consult with the

~ Central Authority of the foreign State on the
conditions under which the request is to be
effected or under which the Attorney-

General is to cease to give eﬁect to it, as

the case may be.

4 Retained

20.

Exceptions to political offences

20. (1) For the purposes of section 19 (1)(c) of this Act,
the following offences are not considered to be offences
of a political character- '

(a) an offence against the life or person of a
Head of State or a member of the
immediate family of a Head of State;

(b) an offence against the life or person of

Head of Government, or of a Minister of :

a Government;

Exceptions to political offences

20. Retained

(c) an offence established under any%
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multilateral international treaty to whicﬁ
Nigeria and the foreign State are parties
and which is declared in the muliilateral

treaty concerned not to be regarded as |

an offence of a political character for the

purposes of mutual assistance ilﬁ

criminal matters; and -

(d} any attempt, abetment or conspiracy to |-

commit any of the offences referred to in
paragraphs (a} to (c) of this subsection. |

(2) The Aﬁomey -General may restrict the apphcatlon
of any of the provisions of subsection (1) of this section to
a request from a foreign State that has made similar
provision in its laws.

21.

Request for evidence gathermg for criminal
proceedings

21. (1) Where a request is made by the Central Authority
of a foreign State that evidence be taken in Nigeria for the
purpose of any criminal proceedings pending in a court in
that foreign State, the Attorney-General may, subject to
such conditions as he may specify, request the taking of
the evidence. \

(2) A request by a foreign State for assistance to

obtain evidence in Nigeria shall specify, as the

circumstances permit-

Request for evidence gathering for criminal
proceedings

21. Retained
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(a) the documents, records or property fo be
inspected, preserved, phofographed,
copied or transmitted; |

(b) the samples of property fo be taken,
examined or transmitted; and .

(c) the site to be viewed or photographed.
(3) Subject to any other enactment where the
Aitorney-General approves a request of a foreign State fo
obtain evidence in Nigeria, regarding an offence over
which that foreign State has jurisdiction, he or a person |
authorised by him, shall apply ex-parte to the Judge of a
High Court in the area in which the evidence sought is
located for an order for the gathering of the e\ndence
regarding the offence.

(4) The Judge to whom an application is made shall- -

(a) take the evidence on oath of each
witness appearing before him to give
evidence in relation fo the criminal
matter as if the witness were giving
evidence on a charge against a person
for an offence agalnst the laws of
Nigeria;

(b) cause the evidence to be reduced into
writing and certify that the evidence was
taken by him; and
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(c) cause the evidence so certified to be
forwarded to the Attorney-General.

(5) The proceedings may be conducted in the
presence or absence of the person to whom the criminal
proceedings in the foreign State relates or of his legal
representative, if any.

(6) The Judge‘ conducting proceedings under.
subsection {4) of this section shall aliow the following
persons to have legal representation at the proceedings -

(a) the person to whom the proceedings in the,
foreign State relates; | e

(b) any other person giving evidence or
producing any material or thing at the
proceedings; and

(c) the Central Authority of the foreign State.

(7) The certificate referred to in subsection (4)(c) of
this section shall state whether the person to whom the
criminal proceedings in the foreign State relates or his
legal representative, if any, was present at the
proceedings. '

(8) The iaws for the time being in force with respect o
the compelling of persons to attend before a Judge of a
High Court, and to give evidence, answer questions and

produce materials or things shall, where applicable, apply
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for the purposes of this section as if it were a hearing of al
charge against a person for an offence against the laws |
of Nigeria. |

(9) Notwithstanding subsection (8) of this secfion, a
person-
(a) to whom the criminal proceedings in the
foreign State relates, is for the purposes
of this section, competent but not
compellable, to give evidence; and |

(b} who is required under this section fo give
evidence for the purposes of ary
criminal proceedings in a foreign State
shall not be required to answer any
question that the person could not be
compelied to answer in those
proceedings in that foreign State.

(10) A duly certified foreign law immunity certificate is
admissible in proceedings under this section as prima
facie evidence of the matters stated in the certificate.

(11) Evidence taken under this section shall not be
admissible in evidence or otherwise used for the
purposes of any judicial proceedings, disciplinary.
proceedings or other proceedings in Nigeria, except in;a
prosecution of the person who gave the evidence, for the
offence of perjury or contempt of court in respect of that
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evidence.

(12) Notwithstanding subsection (9) of this section, |
evidence taken under this section may be used for |
impeaching the credibility of the person who gave the
avidence in any judicial proceedings in accordance with
the provisions of the Evidence Act.

{13) The Judge shall issue an order for the gathering o
evidence where he is satisfied that — :

(a) an offence has been or may have been

committed in contravention of the laws of
the foreign State; and g

(b) evidence relating to the commission of
the offence may be -

(i) obtained from a building, receptacle
or place in Nigeria, or

(i) given by a person believed to be in
Nigeria. _

(14) An order for the gatheting of evidence made under
subsection (13) of this section -

(a) shall provide for the manner in which the
evidence is o be obtained in accordance:
with the laws of Nigeria in order to give
effect to the request made by the foreign
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'Sta’[e

(b) may include terms and conditions that
the Judge considers necessary,
including those relating to the interests
of the person named in the order and of
third parties;

(c) authorize the person named in the order;
to - -

() attend court to give evidence on
oath or otherwise until excused,

(i) make a record from data or make
a copy of a record or thing in the
person’s  possession, including
any document or its copy,

(i) produce to the court or to the
person designated by the court, a
record or thing in the person's
possession, including any
document or its copy, and

(iv) provide where appropriate, an
affidavit or certificate that pursuant
fo the request, is to accompany
the copy, record or thing so
produced. '

(15) The Judge who makes an order under subsection
(13) of this section or another Judge of the same Court
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A '
Refusal to give evidence, etc. by person named in an |, Refusal to give evidence, etc. by person named in
order for the gathering of evidence i an order for the gathering of evidence

may vary its terms and conditions. ! ﬂ!

22. (1) A person named in an order for the gathering of | 22. Retained
evidence under section 21 (13) of this Act may refuse to
answer a question or to produce a document or thing
where the refusal is based on—

~ (a) alawin force in Nigeria; ;

(b) a privilege recognized by a law in force in’
the foreign State that made the request; or

(c) alaw in force in that foreign State that will
in the jurisdiction render the answering of.
that question or the production of that
document or thing by that person an
offence.

(2) Where a person refuses to answer a question or to
produce a document oF thing pursuant to subsection
(1)(a) of this section, the Judge who made the order for
the gathering of evidence shall determine whether the
reasons for the refusal are well founded in accordance
with the law in force in Nigeria. -

(3) Where a Judge determines that the reasons
adduced under subsection (2) of this section have no
legal basis, the Judge shall arder the person to answer _ |

the question or to produce the document or thing. . j
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(4) Where the person refuses to answer a question or |-
to produce a document or thing, pursuant to subsection’ |
(1) (b) or {c) of this section, that person shall forward to |-
the Judge, within seven days, a detailed statement in
writing of the reasons for the refusal to answer the |
question or to produce the document or thing. i |

23. Report on refusal to give evidence or produce a thing | Report on refusal to géve evidénqe éor p_'roduce a
thing . o

23. (1) The Judge shall as soon as practicable, after | 23. Retained
receipt of the detailed statement under section 22 {4) of _ 5 N
this Act, forward a report to the Attorney-General on the y o
refusal. accompanied with a— | ' | |
(a) transcript of each examination held
during the evidence-gathering

proceedings;

(b) general description of each document or
thing produced under the order for the
gathering of evidence; and

(c) copy of each statement given in respect
of the reasons for a refusal to answer a
question or to produce a document or
thing.

(2) The Attorney-General shall on receipt of the
report, notify the foreign State concemed and request the
foreign State to provide a written statement on whether
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24,

25.

foreign State.

General from that foreign State is admissible in the
evidence-gathering proceedings.

(3) A written statement received by fhe Attorney- |

Contempt of court for refusal to give evidence or 1

produce a thing

24. A person who -

| (a) without givin‘g a detailed statement asi
required by section 22 (4) of this Act, refuses !
to comply with an order of a Judge to give |

evidence or produce a document or a thing; or

(b) having refused, pursuant to section 22 (4) of
this Act, continues to refuse notwithstanding
the admission in evidence of a statement to
the effect that the refusal is not well founded
in law in that foreign State. is in contempt of
court and is liable on conviction to a fine not
exceeding two hundred thousand Naira or
imprisonment for a term not exceeding three
months or to both.

Contempt of court for fefusal to give evidence dr
produce a thing | o

f; .24' Retained

Transmission of evidence outside Nigeria

25, (1) The Attomey-General shall on receipt of the report
under section 23 (1) of this Act, and if satisfied that the
foreign State has agreed to comply with the terms and-

1 conditions imposed in_respect of forwarding a record,

Transmission of evidence outside Nigeria

25, Retained

| ' L]
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document or thing outside Nigeria, transmit

(a) the report and the record or thing produced |
{o that foreign State; and i
(b) a copy of the order accompanied with a |,
copy of any statement forwarded under |
section 22 (4) of this Act that contains —
(i) the reasons based onlawin force
in the foreign State, and O
(i)  adetermination of the Judge to
the foreign State that the reasons;
for refusal are justified. .

(2) Subject to subsection (1) of this section, the
Attorney-General may require compliance by the foreign
State of terms and conditions -

(a) necessary to give effect to the request; and

(b) with respect to the -
(i) preservation and retum to Nigeria of

the record or thing produced, and
(i) protection of interests of third

parties.

(3) The execution of an order made under section 22
(4) of this Act that was not fully executed due to a refusal;

by reason of a law in force in that foreign State, to -
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(a) answer a question; or

(b) produce a certain record or thing t@ |

the Court, may be continued, where a
court of that foreign State determines
that the reasons are not well founded
and the foreign State advises the
Attorney-General accordingly. ”

(4) A person named in an order made under SECtEOﬂ
21 (3) of this Act whose reasons for refusing to —

(a) answer a question; or

(b) produce a record or thing,
are determined in accordance with subsectlon
(3) of this section, as not being well founded,
shall not during the continued execution of the
order, refuse to answer that question or
produce that record or thing to the court,
except with the permission of the Judge who
made the order under section 22 (3) of this
Act or another Judge of the same Court.

26.

Request for an order for the gathering of evidence by
the use of technology

26. (1) The Central Authority of a foreign State mayE
make a request for a hearing by video conference or any.

other means of technology designated by the Attorney-
General where a person in Nigeria has to be heard as a
witness or an expert in that foreign State.

Request for an order for the gathering of evidence
by the use of technology

26. Retained
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(2) Where the Attorney-General approves a request
by a foreign State fo require a witness or expert 10
provide evidence on oath or otherwise by means of
technology that permits the virtual presence of the person
in the territory over which the foreign State has
jurisdiction, the Attorney-General may apply ex-parte to a
Court for an order to take the evidence of the person in
camera. |

(3) A request for an order for the gathering of
evidence by means of technology may include hearing by

(a) video link;

(b) telephone or video conference; or

(c) any other means of technology designated
by the Attorney-General.

(4) The Court o which an application is made may,
subject to the Rules of Court, make the order where—

(a) there are reasonable grounds to believe§
that an offence has been or may have
been committed in contravention of the
law of the foreign State; :

(b) the use of the technology to gather
evidence is not contrary fo any
enactment; :
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(c) the required technical means are:

available fo carry out the hearing; and
(d) the witness or expert concerned has
agreed to the. hearing by video

~ conference or other technical means.
(5) Without limiting the provisions of section 6(3) of
this Act, a request for evidence gathering by means @ff
technology shall specnfy— |

(a) reasons why it is not practicable fora
witness or expert to attend a hearing in
person; _ '

{(b)the means of technology that will be;
used to gather evidence;

(c) the name of the Judge and the persons
who will be conducting the hearing;

(d)an indication that the witness or expert
is willing to take part in the hearing by
the indicated means of technology; and

(e)measures for the protection of the
person to be heard.

(6) An order for the gathering of evidence by the use
of technology shall summon or make arrangements for
the person to—

(a) attend at a time and place determined by
the Judge in Chambers to give evidence
on oath or otherwise by means of
technology and remain in attendance
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until excused by the authorities of the‘
foreign State; |

(b) answer: a question put to the person by'ﬁ
the authorities of the foreign State or by
a person authorised by those authorities,
in accordance with the law applicable to‘
that foreign State; or

© produce at the time and piace
determined by the Judge in Chambers.a
thing, including a document or its copy,
in order to show it to the authorities of
the. foreign State by means of the;
technology. ‘

{7) The Court shall -

(a) notify the witness or expert;

(b) ensure the identification of the witness or
expert;

(c) verify that the witness or expert agrees fo
the hearing by the indicated technology;
and

(d) ensure that the person to be heard |s
assisted by an interpreter if necessary prior
to the hearing.

(8) Evidence that relates to an offence under
subsection (4) of this section may be given by a person
belisved to be in Nigeria.
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(9) The foreign State shall bear the cost of the use of'
the technology, including — .

(a) the servicing of the technology; o

(b) the remuneration of interpreters prowdedf
by the Court; ‘

(c) the allowances for witnesses and experts
and traveling expenses incurred as a result
of the hearing, unless there is a waiver in
part or whole by the Attorney-General.

(10) An order made under subsection (4) of this section’
may include terms or conditions that the Judge considers
necessary, including those relating to the protection of the
interests of the person named in it and of third parties.

(11) The Court may vary the terms and conditions of
the order.

(12) Where a person gives evidence by means of
technology, the —

(a} evidence shall be given as though the
witness were physically before the court
or ftribunal outside Nigeria for the
purpose of the laws relating to evidence
and procedure except that the evidence
given shall not disclose confidential,
privileged or protected information; and
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(b) Crlmma! Code Act or Penal Code Act or
any other enactment relating to perjury
shall apply to evidence given by the
person as if the person were a wﬁness
before a court in Nigeria. :

(13) Atthe conclus;on of the hearing, the Court shall
ensure that there is a record that indicates— L

(a) the date and place of the hearing;

(b) the identity of the person heard; A

(c) the identity and function of each p@rsonj
who participated in the hearing; and =

(dy any oaths or affirmations taken, and
furnish the foreign State with the record
through the Attorney-General.

(14) A witness or expert who has agreed to be heard
and refuses to —
(a) attend at the time and place determmed
by the Judge under subsection (6) of this
section; or

(b) answer a question or produce a
document or a thing as ordered by the
Judge,

commits contempt of court and is liable on
conviction fo a fine not exceeding two hundred
thousand Naira or imprisonment for a term not
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exceeding fhree months, or to both.

27,

Production order for criminal matters

27. (1) Where a request is made by the Central Authority
of a foreign State that any particular thing or descripti::
of a thing in Nigeria be produced for the purpose of any
criminal matter in that foreign State, the Attorney-General
or a person duly authorised by him may apply to the court
for an order under subsection (3) of this section.

(2)  An application for an order under subsection (3)
of this section in relation o a thing in the possession of a

financial institution shall be made only to the Federal High

Court, in this Act referred to as “the Court”.

(3) Where, on the application referred to under
subsection {1) of this section, the Court is satisfied that
the conditions referred to in subsection (4) of this section
are fulfilled, it may make an order that the person who
appears to the Court to be in possession of the thing to
which the application relates shall -

(a) produce the thing to an authorised
officer for him to take away; or

(b) give an authorised officer access {0
the thing, within seven days of the
date of the order or such other period
as the Court may consider
appropriate.

Production order for criminal matters

27. Retained
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(4) The conditions referred to In subsection (3) of this |
section are that reasonable grounds exist for - I

(a) suspecting that a specified person has
committed or benefited from a serous
offence in aforeign State;

(b) believing that the thing to which the
application telates - |

(i) is likely to be of substantial value, |i
whether by itself or together with |’ §
another thing, to the criminal matter |
in respect of which the application |
was made, and

(ii) does not consist of or include items
subject to legal privilege; and

(c) the Court is satisfied that it is nof
contrary to the public interest or to any
writien law for the thing to be produced

or access to it to be given.

(5) The proceedings referred to In subsection (3) of this
section may be conducted in the presence of absence of
the person o whom the criminal proceedings in the
foreign State relates or of his legal representative, if any.

(6) A person who is required by an order under this
section to produce oOf make available any grticle for the
purposes of any criminal proceedings in a foreign State
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shall not be required to produce an article that the ﬁ

person could not be compelled to produce in the
proceedings in that foreign State.

(7) A duly certified foreign law immunity certificate is

admissible in proceedings under this section as prima j :

facie evidence of the matters stated in the certificate,

—

ro
L

(b) under section 27 (3)(b)

[

Supplementary provisions regarding production
- order

28. (1) Where a Court orders a person under section 27-

of this Act to give an authorised officer access to a thing

on any premises, the Court may, on the same or.
subsequent application of an authorised officer, order any
person who appears {o it to be entitled to grant entry to
the premises to aliow an authorised officer to enter the
premises to obtain access to the thing.

(2) Where any material to which an order under
section 27 of this Act relates, consists of information
contained in or accessible by means of any data’
equipment, an order -

(a) under section 27 (3){a) of this Act shall

have effect as an order to produce the
material in a form which can be taken

away and which is visible, legible and
comprehensible; and |

28. Retained

of this Act shall |
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have eﬁeé’t as an order to give access to
the material in a form which is visible,
legible and comprehensible.

(3) A person is not excused from producing or making
available a thing by an order under section 27 of this Act|
on the ground that the production or making available ofi| -
the thing — i

(a) might tend to incriminate the person or
make the person liable to a penalty; or
(b) will be in breach of an obligation, | -
whether imposed by law or otherwise.

(4) An order under section 27 of this Act shall —

(a) not confer any right to the production of,
or of access to, items subject to legal |
privilege; and w .

(b) have effect notwithstanding any
obligations as to secrecy or other
restricions on the disclosure of
information imposed by law or otherwise.

(5) An authorised officer may photograph or ‘make
copies of a thing produced or to which access is granted

pursuant to an order made under section 27 of this Act.

(6) Where an authorised officer takes possession of a
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thing under an order madeéunder section 27 of this Act or

takes any photograph or makes any Copy of the thing !

pursuant {o subsection (5) of this section, he shall inform.

the Attomney-General and shall, unfess the Attorney-1{
General otherwise directs, immediately send the article or}
the photograph or copy of the article to the Central,

Authority of the foreign State concerned.

(7) In this section, “data equipment’ means any |

equipment which —

(a) automatically processes, records or stores

information;

(b) can be used fo cause information to bg |

qutomatically recorded, stored or otherwisé |

processed on other equipment, wherever
situated;

(¢) can be used o retrieve information
whether the information is recorded of
stored in the equipment itself or in other
equipment, wherever situated; or

(d) can be used fo cary out any

combination of the functions specified in

, paragraphs (a) to c) of this subsection.
[mmunities in compliance of production order

29. (1) A civil or criminal action, other than a criminal
action for an offence under section 30 of this Act, shall

not fie against a person for -

Page 46 of 136

Immunities in compliance of production order

29. Retained




(a) producingl or giving access o a thing i ;
he had produced or given access 1o the |

thing in good faith in compliance with an

27 of this Act; or

the order.

(2) A person who complies with an order made under

conduct.

3.

order made against him under section | .

(b) doing or omitting tO do any act if he hadf |
done or omitted to do the act in good
faith and as a result of complying with{

section 27 of this Act shall not be treated as being in |-
breach of any restriction on the disclosure of information |
or thing imposed by law, contract or rules of professional |

Eailure to comply with production order
30. A person who:

(a) without reasonable excuse contravenes or
fails to comply with an order made under
section 27 of this Act; or

(b) in purported compliance with the order,
produces or makes available fo an authorised
officer any material known to the person fo be
false or misleading in a material particutar
without —

(i) _ indicating to the authorised officer that

Failure to comply with production order

30. Retained
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the material is false or misleading and| |
the part of the material that is false or,

misleading, or

(iy  providing correct information to the):
authorised officer if the person is inj|

possession of, or can reasonably
acquire the correct information, commits
an offence and is liable on conviction to,

a fine not exceeding five hundred |
thousand Naira or . imprisonment for a !’
term not exceeding one year or to both. i

31,

Request for attendance of person in foreign State |

31. (1) The Central Authority of a foreign State may
request the Attorney-General to assist in arranging the
attendance in that foreign State of a person in Nigeria for
the purpose of giving evidence or assistance in relation to
a criminal matter in that foreign State.

(2) The Attorney-General may assist in making
arrangements for the travel of the person to the foreign
State pursuant to a request referred to in subsection {1)
of this section, if the Attorney-General is satisfied that -

(a) - the request relates to a criminal matter in
that foreign State involving a serious
offence in a foreign State; or

(b) there are reascnable grounds fo believe

that the person concerned is capable of

- Request for attendangé of person ln fofeign Stéte'

3. Rétained
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to be given by the Gentral Authority of a foreign State are |

giving evidence or assistance relevant to
the criminal matter; or

(c) the person concerned has freely |
consented to attend as requested; and |-

(d) the Central Authority of the foreign State |
has given adequate undertakings in
respect of the matters referred to m‘
subsectlon (3) of this section.

(3) The matters in relation to which undertakings areé ;

(a) that the person shall not be —

(i) detained, prosecuted or punished
for an offence against the law of the
foreign State that is alleged to have
been committed, or that was
committed,- before the person’s
departure from Nigeria,

(i) subjected to any civil suit in respect
of an act or omission of the person
that is alleged to have occurred, or
that had occurred, before the
person’s departure from Nigeria, o

(i) required to give evidence or
assistance in relation to a criminal
matter in that foreign State other
than the criminal matter to which the
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request relates, unless the personﬂ
has left the foreign State or has had |.
the opportunity of leaving the foreign' |
State but remained in the foreigri |
State otherwise than for the purpose |
of giving evidence or assistance in
relation to the criminal matter to |
which the request relates;

(b) any evidence given by the person in the |

criminal  proceedings fo which the |
request relates, if any, wil be|
inadmissible or otherwise disqualified
from use in the prosecution of the |
person for an offence against the law of
that foreign State, other than for the
offence of perjury or contempt of courtin |.
relation to the giving of that evidence;

(c) that the person will be returned to

Nigeria in  accordance with
arrangements agreed to by the Attorney-
General; and

(d) such other matters as the Atiorney-
General thinks appropriate.

(4) Where, pursuant to this section, the Central
Authority of a foreign State requests the assistance of the
Attorney-General in arranging the attendance of any
person in the foreign State, the person to whom the
request relates shall not be subjected to any penalty or
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| liability or otherwise prejudiced in law by reason only of ? : \ o \

that person’s refusal or failure to consent to attend as y A 5 .
requested. i | g = o

32. | Request for attendance of prisoner or person underg  Request for attendance of prisoner or person under B

detention - | de@ention

32. (1) Where a request by the Central Authority ofa 32. Retained
foreign State under section 31 of this Act relatesto—  ~ '

(a) a prisoner within the meaning given to it in the
Prisons Act; or :
(b} @ person under detention in a prescribed institution,
the Attorney-General may assist in the matters specified
in subsection (2) of this section.

(2) The Attorney-General may, for the purposes of
| subsection (1) of this section, assist in ‘arranging the
transfer of the prisoner or person into the custody, of an
officer of the foreign State for the purpose of transporting
the person from Nigeria to that foreign State and, after
l that to be - -

(a) detained in that foreign State under the
custody of such authority as may be
lawfu! in that foreign State; and _

(b) produced, from time to time under
custody before the Central Authority or a
court in that foreign State before which

| he is required to attend as a witness. |
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(3) Immediately on the attendance of a prisoner or .
person being dispensed with by the Central Authority or |
court in the foreign State, he shall -

(a) be transported, in the custody of an|

officer of that foreign State, to Nigeria

and returned into the custody of a

Nigerian officer having lawful authority to |

| take him into custody; and :

\ (b) after that continue to undergo the |

imprisonment or detention which he was |

undergoing before the transfer of his '

custody under subsection (1) of this
section.

] (4) The period during which a person was under
‘ foreign custody under this section shall count towards the
l | period of his imprisonment or detention in Nigeria.

\ (5) A transfer under subsection (1) of this section shall
not be effected unless the Central Authority of the foreig
State gives an undertaking o — - .

(a) bear and be responsible for all tﬁe
expenses of the transfer of custody; _
(b) keep the person under lawful custody

throughout the transfer of his custody; and
(c) return__him__info custody in  Nigeria
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State.
Custody of person in transit

consents to give evidence of assistance in relation to al.
criminal matter in  another foreign State may be|.

transported through Nigeria, in the custody of another
person, to that other foreign State, if the foreign State in

which the person is in custody gives to the Attormey- i

General prior nofice of the transportation.

(2) The person being transported through Nigeria in
custody may, be kept in the custody of such authorised
officer as the Attorney-General direcis in writing until his
transportation is continued; where an aircraft, vessel or
train by which the person is being transported lands,
calls or stops in Nigeria,

(3) Where -

(a) a person is being held in custody
pursuant to a direction under subsection
(2) of this section, and

(b) the person’s transportation is not, in the

opinion  of the Attorney-General,

continued within a reasonable time, the

Attorney-General _may direct that the

immediately aiter his attendance before the | |
Central Authority or court in that foreign | .

Custody of person in transit

\ 33. (1) A person who, being in custody in a foreign State,:'é

)

33. Retained
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person be transported in custody to the :
foreign State from which the person was ;

~first transported, and such direction shall
be sufficient authority for that person’s

removal from Nigeria by such means as |-

the Attorney-General may direct.

(4) The costs and expenses incurred by Nigeria m é

respect of subsections (2) and (3) of this -section shall be

reimbursed by the foreign State from which the person |

was first fransported.

34.

Escape from custody while in transit

34. (1) A person who whilst being kept in custody
pursuant to a direction under section 33 (2) of this Act,
escapes from the custody commits an offence and is
liable on conviction to a fine not exceeding two million
Naira or imprisonment for a term not exceeding two
years, or to both.

(2) An authorised officer may, without warrant, re-
arrest a person kept in custody if he has reasonable
grounds to believe that the person has escaped from
custody under subsection (1) of this section.

(3)A person who has been re-arrested under this
section shall be returned to custody in accordance with
the provisions of this Act.

Escape from cQs%tody while in transit

34. Retained
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Regquest for enforcement of foreign forfeiture order

Request for enforcementf. of foreign forfeiture order
35. (1) The Central Authority of a foreign State maygé 35. Retained
request the Attorney-General to assistin the — F

|
\. (a) enforcement and satisfaction of a fOreig:rzf
\ forfeiture order made in any judicial

| proceedings instituted in that foreign.

‘ State against property that is reasonably; |

1 helieved to be located in Nigeria; or |

(b) restraining of dealing in any property that

\ is reasonably believed to be located in| _ g
Nigeria and against which the order may | :

\ be enforced or which may be available

| to satisfy the order; where a foreign

\ forfeiture order may be made in judicial

\ proceedings which have been or are {0

\ be instituted in that foreign State,

|

i

(2) On receipt of a request referred to in subsection
(1) of this section, the Attorney-General may —

(a) in the case of subsection (1)(a) of this
section, act or authorise the. taking of
action under section 36 of this Act, the
regulations made pursuant o this Act; or

(b) in the case of subsection (1)(b) of this
section, act or authorise the takin i

action under the regulations made 1
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pursuant to this Act, in which. case :
section 36 and the regulations made |-

pursuant to - this Act shall

appiy
accordingly.

t
CF

i
?I

36.

Registration of foreign forfeiture order

36. (1) The Attorney-General or a person authorised by
him may apply to the Court for the registration of a forergn
forfeiture order

(2) The Court may, on an application referred to in
subsection {1) of this section register the foreign forfelture
order if it is satisfied — :

(a) that the order is in force and not subject
to further appeal in the foreign State;

(b) where a person affected by the order did
not appear in the proceedings in the
foreign State, that the person had
received notice of the proceedings in
sufficient time to enable him to defend
the proceedings; and

(c) that enforcing the order in Nigeria would|
not be contrary to the interests of jusfice..

Registration of forergn forferture order

36. (1) The Attorney—General ora person authorrsed by
him may apply to the Court for the regrstratron of a
foreign forfeiture Order. : .

(2) The Court may, on an applrcatron referred to in
subsection (1) of this  section regrster the foreign
forfeiture Order if it is satrsf ied - '

(a) that the Order is in force and not
subject to further appeal in the
foreign State;,

(b) where a person affected by the
Order did not appear in the
proceedings in the foreign State,
that the person had received notice
of the proceedings.in sufficient time
to enable him to defend the
proceedings; and

(c) that enforcing the order in ngerla
would not be contrary to the
interests of justice.

(3)  Retained

(3) For the purposes of subsection (2) of this sectioin,

Page 56 of 136




the Court shall take into consideration a certlﬁcate '

referred to in section 38 of this Act if tendered.

(4) The Co_urt shall revoke the registration of a foreign |

forfeiture order if it appears to the Court that the order
has been satisfied by payment of the amount due under it
or by the person against whom it was made serving
imprisonment in default of payment or by other means.

(5) Where an amount of money, if any, payable or
remaining to be paid under a foreign forfeiture order
registered in the Court under this section is expressed in
a currency other than that of Nigeria, the amount shall, for
the purpose of any action taken in relation to that order,
be converted into the currency of Nigeria on the basis of
the Central Bank of Nigeria exchange rate prevailing on
the date of registration of the order.

(6) For the purposes of subsection (5) of this section,
a certificate issued by the Central Bank of Nigeria stating
the exchange rate prevailing on a specified date shall be
admissible in any judicial proceedings as evidence of the
facts so stated. '

(7) In this section, “appeal” includes -

(a) any proceedings by way of
discharging or setling aside a

(4) The Court shall fevoke the régis_tration of a
foreign forfeiture Order if it appears to the Court that the

‘Order has been satisfied by payment of the amount due
‘under it or by the person against whom it was made

serving imprisonment in default of payment or by other
means. =

(5) Where an amount of money if any payabie or

‘remaining to be paid under a foreign forfeiture Order
tegistered in the Court under this section is expressed in

a currency other than that of Nigeria, the amount shall,
for the purpose of any action taken in relation to that
Order, be converted into the currency of Nigeria on the
basis of the Ceniral Bank of Nigeria exchange rate
prevailing on the date of registration of the order.

(6) Retained

(7) Retained
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judgment; and
(b) an application for a new tnal ora stav
of execution.

37.

Proof and authentication of orders of court of fore:gn |

State

37. (1) For the purposes of sections 35 and 36 of this
Act and the regulations made pursuant to this Act -

{(a) an order made or ajudgment given
by a court of a foreign State purporting
to bear the seal of that court or to be
signed by any person in his capacity as
a Judge, Magistrate or an officer of the
court, is deemed, without further proof,
to have been duly sealed or to have
been signed by that person, as the case
may be; and

(b) a document, duly authenticated, that
purports to be a copy of any order made
or judgment given by a court of a foreign
State is deemed without further proof to
be a true copy.

(2) A document is duly authenticated for the purpose
of subsection (1)(b) of this section if it purports to be
certified by a person in his capacity as a Judge,
Magistrate or officer of the court in question or by or on
behalf of the Central Authority of that foreign State.

Proof and authentlcat:on of order_s of court of |
formgn State

37. Retained
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38.

Evidence in relation to proceedings and orders in :

foreign State

38. (1) For the purposes of sections 35 and 36 of this Act
and the regulations made pursuant to this Act, a

certificate purporting to be issued by or on behalf of the _

Central Authority of a foreign State stating that —

(a) judicial proceedings have been mstltuted |

and have not been concluded, or that
judicial proceedings are to be instituted,
in that foreign State; '

(b) a foreign forfeiture order is in force and
is not subject to appeal;

(c) all or a certain amount of the sum
payable under a foreign forfeiture order
remains unpaid in that foreign State, or
that other property recoverable under a
foreign  forfeiture  order  remains
unrecovered in that foreign State;

(d) a person has been notified of any
judicial proceedings in accordance
with the laws of that foreign State; or

(e) an order, however described, made by a |

court of that foreign State for the
purpose of:

(i) recovering, forfeiting or confi_scaﬁng
payments or other awards received

Evidence in relation to%proceedingséand orders in
foreign State

i

38. Retained

1
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in connection with a serious offence |.
against the law of that foreign State, |
or the value of the payments or |
awards,

(i) recovering, forfeiting or conflsr‘atmg Z

' property derived or realized, directly
or indirectly, from payments or other
awards received in connection with
the serious offence in a foreign State |
or the value of the property, or |

(i) forfeiting or destroying, or forfeiting
or otherwise disposing of, any drug
or other substance in respect of
which an offence against the |
cormesponding drug law of that
foreign State has been committed, or
which was used in connection with
the commission of the offence, shall, |
in any proceedings in a court, be
received in evidence without further
proof.

(2) In any proceedings in a court, a statement
contained in a duly authenticated document, which
purports to —

(a) have been received in evidence or o be a
copy of a document so received; or
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(b) set out or summarize evidence given m
proceedings in a court in a foreign State, shall

be admissible as evidence of any fact stated in

the document.

(3) A document is duly authentiéa‘ted for the purposes,

of subsection (2) of this section if it purports to be certified

by any person in his capacity as a Judge, Magistrate or
officer of the court in the foreign State, or by or on behalf

of a Central Authority of that foreign State.

(4) Nothing in this section shall prejudice the

admissibility of any evidence, whether contained in any.
document or otherwise, which is admissible apart from |

this section.

39.

Request for coercive investigative measures

39. (1) Subject to this Act, where the Attorney-General
receives a request from a foreign State for assistance in
respect of a coercive investigative measure he may grent
the request, if he is satisfied that the foreign State has
jurisdiction over the criminal matter for which the request
is sought.

(2) The Attorney-General may, in granting a reque'st
under subsection (1) of this section, require the —

(a) conduct of a search;
(b) carrying out of a seizure;

Request for coercive investigative measures

39. Deleted

This clause has
been  deleted
because the
phrase ‘coercive
investigative
measure’
connotes  the
use of force or
device  during
investigation.
This may give
fise to forlure,
which is against
our Constitution.
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(c) use of a device or investigative
technique or procedure; and :

(d) performance of any other coercive act
in Nigeria.

40.

Request for search and seizure

40. (1) The Attorney-General may, on the request of the
Central Authority of a foreign State, assist to search for
and seize property in Nigeria.

(2) The requestsha!l specify the — -
(a) property to be searched for and seizéﬁ;_
and
(b) information required to obtain the requisite
warrant and facilitate the execution of the
request.

(3) The Attorney-General shall, at the conclusion of
the search and seizure under a warrant issued under
section 41 of this Act, certify and forward to the foreign
State a report that contains information on the —

(a) outcome of the search;

(b) place and circumstances of seizurs;

(c) location of the thing or computer data
seized; and

(d) person or authority responsible for the safe
custody of the thing or computer data

Request for search and seizure

39. (1) Retained

{2} Retained

(3) The Attorney-General shall, at the conclusion of
the search and seizure under a warrant issued under
section 40 of this Act, certify and forward to the foreign
State a report that contains information on the -

(a) Retained

a
(b) Retained
(c) Retained

(d) Retained
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seized.

41.

Issue of search warrant

41. (1) Where the Attorney-General, on receipt of a
request referred to in section 40 (1) of this Act, is satisfied |
that —

(a) the request relates to a criminal matter in
that foreign State in respect of a senous
offence in a foreign State; and

(b) there are reasonable grounds for

believing that the property to which the |
request relates is relevant to the criminal |
matter and is located in Nigeria, the

Attorney-General, or an authorised
officer directed by him, may apply to the
Court for a warrant in respect of
premises specified by him.

(2} Where the Judge receives an application under
subsection (1) of this section and is satisfied by evidence
on oath that there are reasonable grounds to believe that

(a) an offence over which the foreign State
has jurisdiction has been or may have
been committed;

(b) evidence of commission of the offence,
may be found in a building, receptacle,

Issue of s.’earch warran.t

40, (1) Where the Attomey-General on recelpt of a

request referred 1o in sectton 39 (1) of this Act, is
sa’usfied that — -
(a) Retained

(b) Retained

(2) Retained
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vessel or place in Nigeria; |

(c) the thing does not consist of or include |
items subject to legal privilege; |

(d) itis not contrary to the public interest for
the warrant to be issued; and

{e) it would not, in the circumstances, be
appropriate to grant an order for the |
gathering of evidence under section 21
of this Act, he may issue a search | _ o
warrant under his hand authorising a 3 o
police officer or person named in the Lo
warrant to execute it. :

(3) In issuing a warrant under this section, the Judgé ~ (3) Retained

(a) may subject the execution of the warrant
to such conditions as he considers fit; and

(b) shall specify a time and place for a hearing
to consider the execution of the warrant
and the report of the police or authorized
person who executed the warrant.

Additional powers of person executing search Additional powers of person executing search
warrant warrant

42. (1) Where an authorised officer has entered a|41. (1) Where an authorised officer has entered a
premises in the execution of a warrant issued under | premises in the execution of a warrant issued under
section 41 of this Act, he may seize and refain a thing section 40 of this Act, he may seize and retain a thing
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that is specified in the warrant, other than items subject to
legal privileges.

(2) An authorised officer may photograph or make a

copy of a thing seized under subsection (1) of this |

section.

(3) Where an authorised officer seizes a thing or
takes a photograph or makes a copy of a thing under a

warrant, he shall inform the Attorney-General and shall,
directs,

unless the Attorney-General  otherwise
immediately forward the thing or the photograph or copy
of the thing fo the Central Authonty of the forelgn State
concerned.

(4) A thing seized under this Part of this Act shall not
be forward to the foreign State unless the Attorney-
General is satisfied that the foreign State has agreed to
comply with the terms and conditions relating fo the'
forwarding of the thing outside Nigeria.

(5) A person who hinders or obsiructs an authonsed
officer in the execution of a warrant issued under this
section commits an offence and is liable on conviction to
a fine not exceeding five hundred thousand Naira or
imprisonment for a term not exceeding one year of {o
both. '

that is speéiﬁed in the warrant, other than items subject
to legal privileges. '

(2) Retained .

(3) Retained |

(4) Retained

(5) A person who unlawfully hinders or obstructs an
authorised officer in the execution of a warrant issued
under this section commits an offence and is lizble on
conviction to a fine not exceeding five hundred thousand
Naira or imprisonment for a term not exceeding one
year or o both.

The word
“unlawfully”
removes the
cloak of strict
liability as there
may be a
justifiable
reason for
hirdering or
an
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! i‘

authorised

i : officer. &
43. Immunities in respect of authorised officer executmg Immunities in respect of authonsed officer
search warrant - executmg search warrani
43. (1) Civil or criminal action shall not lie agamst a 42. (1) Retained S
person for: S
(a) producing or giving access to a thmg |f (a) producmg or gwmg access to a thing if he
he had produced or given access to the had produced or given access to the thing
thing in good faith in cormpliance with & in good faith in compliance with a warrant
warrant issued under section 41 of this issued under section 40 of this Act; or
Act; or | 1 L 1
(b) doing or omitting to do an act if he had (b) Retained | ‘
done or omitted to do the act in good ‘
faith and as a result of complying with
the warrant.
(2) A person who complies with a warrant issued | {2) A person who complies with a warrant issued
under section 41 of this Act shall not be treated as being | under section 40 of this Act shall not be treated as being
in breach of any restriction on the disclosure of any |in breach of any restriction on the disclosure of any
information or thing imposed by law, contract or rules of | information or thing imposed by law, contract or rules of
nrofessional conduct. professional conduct.
44. Assistance in locating or identifying a person in Assistance in locating or identifying a person in

Nigeria

44. (1) The Central Authority of a foreign State may
request the Attorney-General to assist in locating, or

Nigeria

43, Retained

identifying in Nigeria, a person who is believed fo be in
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Nigeria.

{2) On recelpt of a request made under subsection (1)

of this section, the Atforney-General may authorise |
assistance in accordance with this section if :he |s§

satisfied that —

(a) the request relates to a criminal matter in
the foreign State; and

(b) there are reasonable grounds for
believing that the person to whom the
request relates -

(i) is or might be concemed in, or could
give or provide evidence or
assistance relevant to the criminal
matter; and

(i)  isin Nigeria.

(3) Where, in relation to a request made under
subsection (1) of this section, the Attorney-General
authorises assistance in accordance with this section, he
shall forward the request to the appropriate authority in
Nigeria.

(4) The appropriate authority referred to in subsection
(3) of this section shall, to the best of its ability, locate or
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identify and locate, as the case may be, the person té |
whom the request relates, and shall inform the Attorney- |

General of the outcome of the actions taken.

(5) On receipt of information under subsection (4) of
this section, the Attorney-General shall inform the Central
Authority of the foreign State.

45,

Assistance in service of process in Nigeria

45. (1) The Central Authority of a foreign State may
request the Attorney-General to assist in effecting the
service of process on a person in Nigeria. :

(2) On receipt of a request made under subsection (1) |

of this section, the Attorney-General may authorise the
service of the process in accordance with this section if
he is satisfied that:

(a) the request relates to a criminal matter in
that foreign State; |
(b) there are reasonable grounds for
believing that the person to be served is
in Nigeria; 1
(c) the foreign State has furnished sufficien
details of the consequences of a failure:
to comply with the process; and |
(d) where the request relaies to the service
of a summons to appear as a witness in
that foreign State, that the foreign State

Assistance in service of process in Nigeria’

44. Retained

-
1
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has giveh an undertaking that the person |
will not be subjected to any penalty or |

liability or otherwise prejudiced in law by
reason only of that person’s refusal or
failure to accept or comply with the
summons, notwithstanding anything to
the contrary in the summons.
(3) Where service is authorised under subsection (2)
of this section, the Attorney-General may, at the request
of a foreign State, arrange for the service in Nigeria of a

process relating to a criminal matter in the foreign State. |

(4) Without limiting the manner in which the service of
a process in a foreign State may be proved in Nigeria,
service of the process may be proved by the affidavit of
the person who served the process.

45.

Penaity not to be imposed for failure to comply with
summons -

46. The person who is to appear as a witness pursuant to
section 32 (2)(b) of this Act shall not be subjected-to any
penalty or liability or otherwise prejudiced in law by
reason only of that person’s refusal or failure to accept or

comply with the summons, notwithstanding anything fo

the contrary in the summons.

Penalty not to be imposed for failure to comply with
summons

45, Retained
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47.

PART V - INTERCEPTION OF R

TELECOMMUNICATIONS AND POSTAL ITEMS, AND
SURVEILLANCE, INCLUDING COVERT ELECTRONIC
SURVEILLANCE

Request for infermation

47. (1) Except in the case of a request under section 58
of this Act, a request for assistance under this Part may |
only be made if it appears to the foreign State that there |

are grounds to suspect that the information obtained

pursuant fo this Part will contain information relevant to

the commission of a criminal offence in the foreign State.

(2) A request for assistance under sections 48, 51
and 82 of this Act may only be made where —

(a) the criminal matter arising in the foreign
State is of a serious nature; and

(b) there are grounds fo suspect that the
information obtained pursuant to this Part
~will contain information relevant to the
commission of a criminal offence in Nigeria.

(3) The duration, detalled conditons and the
monitoring and preserving of the product of the

PART V - INTERCEPTION OF
TELECOMMUNICATIONS AND POSTAL ITEMS, AND
SURVEILLANCE, INCLUDING COVERT
ELECTRONIC SURVEILLANCE

Request fior infor‘jmation

46. (1) Except in the case of a request under section 57
of this Act, a request for assistance under this Part'may
only be made if it appears to the foreign State that there
are grounds to suspect that the information obtained
pursuant to this Part will contain information relevant to

| the commission of a criminal offence in the foreign

State.

(2) A request for assistance under sections 47, 50
and 81 of this Act may only be made where —

(a) Retained -
(b) Retained

(3) The duration, detailed conditions and the
monitoring and preserving of the product of. the

investigative activities undertaken pursuant to sections

investigative activities undertaken pursuant to sections

Page 70 of 136




48. 51 and 82 of this Act shall be agreed between Nigeria
and the foreign State, !f permissible under the laws or
Nigeria.

(4) Without prejudice fo the general grounds of refusal
specified in section 19 of this Act, the Attorney-General
may refuse a request for assistance under this Part and
may not inform the foreign State of the reasons for ’the
refusal.

47, 50 and 81 of this Act sha[l be Eag:_;réed between
Nigeria and the foreign State if permlsbibie under the
laws of Nigeria. | .

s

(4) Retained

43.

Interceptlon of telecommunications

48. {1) A foreign State may request assistance fo eﬁect or
facilitate the interception of telecommunications in Nigena
which may consist of assistance to —

(a) intercept telecommunications electronically or
through other technology;

(b) record and subsequently transmit information
gathered through the interception; and

(¢) provide stored communications.

(2) In addition to any other requirement of this Act, a
request for assistance to intercept telecommumca’nons in
Nigeria shall include -

(a) the type of telecommunications sought
to be intercepted;

(b) sufficient information fo identfy the
telecommunications  sought to be
intercepted, .

Interception of telecommunications

47. Retained
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details of the location of the
telecommunication  sought to  Dbe
intercepted;

if possible, the prowsuon of sufﬂczent
technological data, in particular the
relevant network connection number, |
tetecommumcat!ons address or service:
identifier, to ensure that the request can.
be executed; :
details of any provision of law under
which an interception order or warrant
for the interception of
telecommunications is reqwred in the
foreign State and any provision of law
which ensures respect for the rights of
those whose telecommunications are
intercepted;

a copy of any related order or warrant
obtained, if any;

the form of assistance to be provided by
Nigeria, being —

(i) the interception and immediate
transmission to the foreign State of
telecommunications, or '

(i) the interception, recording and
subsequent transmission to the foreign
State of telecommunications;
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(h) the desired duration of the interception; -

(i) details of the criminal offence under .
investigation;
() the relevance of the evidence:
sought; »

(k) confirmation of an interception order or-
warrant issued- in connection with a-
criminal investigation in the foreign

State; and

(I} the path of the relevant telecommunication. Q

(3) Notwithstanding any preference expressed by th'je;
foreign State under subsection (2){g) of this section,

Nigeria may comply with a request for assistance under
this section by either means.

9.

Interception of telecommunications by service
providers

49. (1) Where the request for interception involves the
interception of telecommunication services that are
operated through a gateway in Nigeria, the Attorney-
General shall cause the appropriate authority to ensure
that the systems of telecommunications are made directly
accessible for the lawful interception through the
intermediary of a designated communications service

provider in Nigeria.

(2) Subject to the provisions of subsection (1) of this
section, a foreign State, in conjunction with the competent

Interception of telecommunications by service
providers

48. Retained
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\authority concerned, may, for the purpose of criminal.
\ | investigation and in accordance with its law, be allowed fo ]

\ carry out the interception through the designated service | |

|

orovider if the subject of the interception is present in|
Nigeria. !
Interception of telecommu

nications to preserve

| Interception of teleconimunicationsfto preserve

\ communication data ik communication data

\,_ 50. Where the request for the interception of | 49. Retained

\ telecommunications is in respect of the expeditious: . | L | !
preservation  of communication data, pending the |. ' b - \

submission of a request for the production of the data, the,
request shall be accompanied with — - ‘.

(a) the identification of the authority that seeks 1o
preserve the data;

(b) a brief description of the conduct under
investigation;

(c) a description of the data to be preserved and
its connection with the investigation or |
proceeding 10 which the request relates and
which indicates whether the communication
data to be preserved includes ~ |

(1)  subscriber information,

(i) traffic data, or

(i) any other information. that comprises
communication data;

available information to ide

ntify the persdn
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data or the location of the computer system;

preservation; and
() an indication of the manner and time within

communication data.

who has custody of the stored communication |
(6) stated reasons for the necessity of. the .
which the foreign State intends 10 submit a:

substantive request for mutual  legal 1
assistance for the production of the required:

interception of communications to provide stored
~ data

is for the purpose of providing stored data, the request

shall be accompanied with —

(a) the name of the authority with
access 1o the relevant data; |

(b) the location at which the data is
held; |

(c) the intended purpose for the data;

(d) sufficient information o identify the
data; L |

(e) details of the data of the relevant
interception;

(f) the recipient of the data;

(g) the intended duration for the use of
the data; and

h) the terms for the

use and disclosure

1
|
1 | |
\ 51. Where the request for interception of communication:

T Interception of commu

E0. Retained
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| ofthe data  to third parties.
Interception of communication for gathering,
racording and trarjsmitting information

52.

" Interception of comm_uf:nication for gathering,
recording and transmitting information |

52 . \Where the request for the interception  of | 51. Retained
communication is in respect of information to bel

gathered, recorded and transmitted, the request shall be | |
| accompanied with —

(a) the name of the authority with access 10 the| .
relevant information and the location at which.| -

it is held; 1
(b) sufficient information to identify the relevant
communication; - '
(c) details of the date of the relevant interception;.
and

(d) other information that may be necessary for

ihe identification and disclosure of the relevant
material.

interception of postal items

Interception of postal items

53. (1) The Central Authority of a foreign State may | 52. Retained
request the Attorney-General o assistin the interception
of a postal item during the course of its carriage by @
postal service and in the subseguent transmission to the
foreign State of the item oF, where appropriate, a copy of

record of the postal item.

(2) The Attorney-General may grant a request under
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subsection (1) of this section if he is satisfied that - ;

(a) the foreign State has jurisdiction over
the criminal matter for which the request |
is sought; .

(b) there are: grounds to suspect that the
information obtained pursuant to the
interception will be relevant to the | :
commission of a criminal offence in the ;
foreign State; and ]

(c) the criminal matter arising in the foreign’| -

 State is of a serious nature. B

(3) Investigative techniques and other procedure used:
for the purpose of dealing with a request under this’
section shall be in accordance with the laws of Nigeria
and the duration and the detailed conditions of the
techniques and procedure used shall be agreed between
the Central Authority of the foreign State and the
Attorney-General.

(4) The Attomey-General shall, if he approves the
request, authorise the appropriate authority to intercept
the item. o

(5) The appropriate authority in Nigeria shall make a
report to the Attorney-General —

(a) on how the subsequent transmission of
the item was effected after the
interception of the item; and
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effect the interception.

\ _ (6) The Attorney-General shall on receipt of the report{ .
\ referred to under subsection (5) of this section transmit 0 | |
1
|

the Central Authority of the foreign State —

(a) a certificate of the effected interception; or

(b) a report oontéining reason for the inability t0

effect the interception.

| | A
!u (7) Without prejudice to the general grounds of refusal’|
{ set out in section 19 of this Act, the Attorney-General may.

refuse a request for assistance under this section and
need not inform the foreign State of the reasons for the
refusal.

(b) where interception of the item was not |
offected, the reasons for the inability to |

Preservation of computer data

54. (1) A request for the preservation of computer data
under this Part may be made by the Central Authority or
other competent authority of a foreign State. :

(2) A request may be made pursuant o subsection (1)
of this section where it appears to the Central Authority or
competent authority that there are grounds to suspect
that the preserved computer data may contain
information relevant to criminal activities in the foreign

Preservation of computer data

53. Retained
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State.

(3) In addition to the formation required by section 6 -
of this Act, a request for the preservation of computer |1
\ ‘\ data shall include: | | ;

t

(a) the identity of the agency or authority
making the request; .

\ (b) a brief description of the conduct under | |
investigation; - »
\ (c) the identity of the individual whose |

computer data is 10 be preserved, Of that
person’s telecommunications address; |

(d) a statement that the foreign State:
intends to subrnit @ request under this |
Act o obtain the computer data within
the period specified in subsection (4) of
this section; and

(e) a description of the computer data to be
preserved and its relevance 1o the
investigation or prosecution.

\ (4) The preservation of computer data pursuant to &
request made under this section shall be for a period of
one hundred and twenty days. '

(5) Notwithstanding the general grounds for refusal
contained in section 19 of this Act, a request for the
| preservation of computer data under this section may be
refused only to the extent that it appears to the Attomey-
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General that compliance \r\}ouid be contrary to the laws of
Nigeria or will prejudice its security, international relationsg%
or other essential public interests. i

\ (6) Where the Attorney-General congiders that the

preservation of computer data pursuant to a request.
made under this section shall —
|

(a) not ensure the future availability of the computer: |
data; e

(b) threaten the ~confidentiality of or otherwise, |
prejudice, the investigation in the foreign State, he
shall promptly inform the foreign State, which shall
then determine whether the request should
nevertheless be executed.

(7) Where the Central Authority of a foreign State
submits a request for assistance to obtain the preserved
computer data to the Attorney-General before the expiry
of the period stated in subsection (4) of this section, the
data shall continue to be preserved pending the
determination of that request and where the request is
granted, until the data is obtained pursuant to the request
for assistance :

L I
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Orde Order for interception (:)f telecommunications

r for interception of telecommunications

55. (1) Where the Attorney-General approves a request | 54. Retained
of a foreign State fo intercept telecommunication in | .
Nigeria relating to an offence, he shall apply ex-parte to
| the Court or through his officers for an order to intercept i

telecommunications. | ' | B

(2) Notwithstanding subsection (1) of this section, the
Inspector — General of Palice, may with the prior written | -
| consent of the Attorney — General, direct a senior police | |
officer to apply ex-parte to the Court for an order under|
ihis section, for the purpose of assisting the law |
enforcement agency of a foreign State 1o obtain evidence
relating to the commission of an offence.

(3) The Court o which an application is made may
make an order {0 -

(a) require a telecommunications service
provider 1o intercept and retain a|
specified communication, or
communication ~ of 8 specified
description, received or transmitted by

that  telecommunications service
provider;

(b) authorise a senior police officer o other
competent person o intercept or listen o
a conversation provided by 3

telecommunications service provider; of
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586.

competent person to enter a premises -
and to install on the premises a device’
for the interception and retention of
specified telecommunications or
telecommunications of a specitied
description and to remove and retain the.
device, where there is suspicion of the.

the police officer to have committed the:
offence is contained in  that
telecommunication or
telecommunications of that description.

(4) The Court may, in an order under subsection (3) of
this section, authorise a competent authority 1o facilitate

' required to be intercepted to execute & request.

(c) authorise a police officer or other\

commission of an. offence or: the|
~ whereabouts of a person suspected byl

access to the systems of telecommunication services |

Order for preservation of communications data

56. (1) Where the Attorney-General approves a request
of a foreign State for the preservation of communication
data, section 55 of this Act shall apply, with the necessary
modification, for the purpose of an order to preserve the
communication data.

(2) An order made under this section shall be for a

period of one hundred and twenty days, to enable the

Order for preservation of communications data

55. (1) Where the Aftorney-General approves a request
of a foreign State for the preservation of communication
data, section 54 of this Act shall apply, with the
necessary modification, for the purpose of an order to
preserve the communication data.

(2) Retained
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foreign State submit a substantive request to obtain the
preserved communication data.

(3) Where an order is ade under section 55 (2) of

this Act for purposes of the preservation of

'(a) pending a determination  of ’Lhef

request; or

(b) until the communication  data is |
obtained after the approval of the:

1 request.

\

an order made under section 55 (2) of this Act for
purposes of the preservation of communication data —

(a) does not warrant the future availability of
the required communication data;

(b) may threaten the confidentiality of or
adversely affect the investigation of the
foreign State; or |

(c) the request concerns an offence which |

the foreign State considers a political
offence or an offence connected with a
political offence, he shall, in writing,
promptly inform the foreign State. |

communication data, the relevant data shall be preserved

% (4) Where the Attorney-General is of the opinion that

(3) Where an order is méde under section 54 (2) @f

ithis Act for purposes lof the preservation  of
‘communication data, the relevant data ‘shall be
“preserved — ? | '

(a) Retained
(b) Retained

i

(4) Where the Attomey—Géﬁeral is of the ;opinion tha’[‘an.
order made under section 54 (2) of this Act for purposes
of the preservation of communication data -

(a) Retained

(b) Retained

(c) Retained
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(5) The foreign State, on receipt of information

forwarded to it by the Attorney-General under this:

section, shall determine whether to execute the request
or not. :

(5) Retained

57.

Admissibility of evidence contained in intercepted - .

telecommunications

57. Notwithstanding the Evidence Act, informatioh
contained in a communication which is — o

(a) intercepted and retained in a foreign State ln
accordance with the laws of that foreign State

and certified by a Judge of that foreign State

to have been intercepted; or

(b) obtained through data, is admissible in
proceedings for an offence under this Act as
evidence of the truth of its contents and where
it contains hearsay, it shall be correborated. .

Admissibility of evidence cont’ained ini
telecommunications '

56. Retained

ntercepted

58.

Subscriber information

58. (1) A request for the provision of subscriber
information under this section in connection with a
criminal matter may be made by an agency or authority
competent to make the request under the laws of a
foreign State through the Central Authority of the foreign
State and may be transmitted through the ofiice of the
Attorney-General to an agency or authority competent to
receive the request under the laws of Nigeria.

Subscriber information

57. Retained
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1I ih (2)Ina

R

of this Act, a request under this section shall include —

() the identity of the agency or authority making the

request;

(b) confirmation that it relates to a duty or function of
the agency or authority making the request; '

(c) information for the purpose of locating thejj

requested subscriber information;

(d) one of the names, address, telephone numb:er, e-
mail address, Internet Protocol address of any:|

similar identifier associated with the subscriber
whose information is  sought under this
subsection; and

(e) details of the subscriber information requested.
59. PART VI - REQUEST BY FOREIGN STATES FOR
FORFEITURE AND CONFISCATION OF PROPERTY

. . . |
'Request for freezing, seizure and confiscation of |
proceeds of crime

ddition to the information required by section 6 :

PART VI - REQUEST BY FOREIGN STATES FOR
FORFEITURE AND CONFISCATION OF PROPERTY

Request for freezing, seizure and confiscation of
proceeds of crime

59. (1) A request under this Act may seek assistance in | 58. Retained

the identification, tracing, restraining, freezing, seizure,
forfeiture  and  confiscation of proceeds and
instrumentalities of crime believed to be within Nigeria.
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(2) In addition to the information required by section 6 : j
of this Act, a request for assistance under subsection (1) |
of this section shall also include: |

(a) details of the property in relation tol
which assistance is sought, inciuding, {
| where known, the estimated value of the 1.
property; _
\ (b) the location and estimated value of the o - g
property; ;% o -
| \ (c) the link between the property and the| (IR R
i offence for which the request is mads; 1
(d) where applicable, a certified copy of any
constraint or confiscation order, O of any
other relevant court order, made in the
foreign State; :
(e details of any third party interests in the
- property and any notification provided to
the third party by the requesting State;
) a ceriificate in respect of the property;
and
(g) any other relevant statement.

(3) The Central Authority of a foreign State shall issue
the certificate under subsection (2)(f) of this section to
confirm that: '

there are reasonable grounds to believe
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that the whole or part of the property is
located in Nigeria; |
(b) criminal proceedings have = been
instituted in the foreign State for an
offence connected to the property; and -
(c) criminal investigations are in progress in
the foreign State for a serious offence
connected to the relevant property.

(4} Where the Aftorney-General receives a request
from the Central Authority of a foreign State "under
subsection (1) of this section, he may direct the
competent authority to apply ex-parte to the Court for an
order in relation to the request.

(5) A certificate issued by a foreign State under
subsection (3) of this section is prima facie evidence of
the facts stated in it without verification of the signature or
official character of the person who signed the request.

(6) In addition to the grounds of refusal specified
under section 19 of this Act, the Attomey-General may
refuse a request under subsection (1) of this section if he
does not receive compelling and timely evidence or the
connection with proceeds of crime is of nominal value.

(7) The Attorney-General may —

(a) direct the imposition of provisional |
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measures on confiscated property in
accordance with the request of a foreign |
State but shall notify the foreign State |
before lifting any provisional measure to
enable the foreign State give reasons if it
requires the measures to be contlnued ‘
and
(b) take measures o preserve property n‘ |
there are reasonable grounds to believe
that the property will ultimately be
subject to an order of confiscation on the
basis of an arrest of a person in a|
foreign State or a criminal charge related
to the acquisition of the property. |

(8) For the purposes of subsection (4) of this section

“an order in relation to the proceeds of crime” | .
means: | :

(a) an order restraining dealings with the
property in respect of which there is
reasonable ground to believe that it has
been derived or obtained, directly or
indirectly from, or used in, or in
connection with, the commission of a
serious offence;

(b) an order fo confiscate property denved
or obtained directly or indirectly from, or
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used in, or in connection with, th‘fel

commission of a serious offence; or
(c) an order to impose a pecuniary penalty
calculated by reference to the value of

the property derived or obtained directly-
or indirectly from, or used in, or in
connection with, the commission of a'

serious offence.

60.

Request for enforcement of Restraint and
Confiscation orders

60. (1) Where the Attorney-General receives a request

from the Central Authority of a foreign State for the’

enforcement of a restraint or confiscation order, he may |f
satisfied thatm

(a) the order is final and not subject to review or
appeal;

(b) the order is in force in the foreign State
concerned; or

(c) the person against whom the order was made,
has been convicted of a serious offence within
the jurisdiction of the foreign State, lodge a
certified copy of the restraint or confiscation
order with the Registrar of the Court for that
purpose.

Request for enfoféement of Restraint and

59. Retained

Confiscation orders.

A
3
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(2) The Registrar with whom a certified copy of thé; :

restraint or confiscation order is lodged shall, in the

prescribed manner, register the order in respect of the

property specified in the order.

{3) The Registrar who reglsters a certified copy of the
restraint or confiscation order shall give written notice of

its registration at the Court to the particular person -

against whom the order has been made.

(4) Where a person against whom the restraint or |
confiscation order has been made is not present in |
Nigeria, the person shall be informed, in the manner |

prescribed by rules of court, of the regisiration of the
particular order.

(5) A restraint or confiscation order registered in
accordance with subsection (2} of this section, has the
same effect as a restraint or confiscation order made by
the Court at which it was registered and may be enforced
as a judgment of the Court. '

61.

Enforcement of alternative court orders in Nigeria

61. Where a court in Nigeria is unable, for justiﬁabi'e;
reason, to enforce an order in accordance with the

request by the Central Authority of a foreign State under
section 60 of this Act, the Central Authority may
subsequently request the making of a similar order that is
available under the laws of Nigeria.

Enforcement of alterhat_ive court orders in Nigeria

60. Where a court in Nigeria is unable, for justifiable
reason, to enforce an order in accordance with the
request by the Central Authority of a foreign State under
section 59 of this Act, the Cenfral Authority may
subsequently request the making of a similar order that
is available under the laws of Nigeria.
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62.

Amendment to foreign Restraint and Confiscation ??
orders

62. (1) Where an amendment is made to a foreign

restraint or confiscation order in the foreign State or after |-

its registraiion in Nigeria, a copy of that amendment shall

be registered in the same manner as the onglnal order l

was registered.

(2) The amendment to a restraint or confi sc:ation'ordefi -
is of no effect until it is registered in the manner specifi ed

under subsection (1) of this section.

Amendment to foreign | Restramt and Conﬁscaﬂon
orders : ' :

1. Retained

63.

Setting aside of registration of foreign Restraint and
Confiscation orders

63. The Court shall on application set aside the
registration of a foreign restraint or confiscation Order, if it
is satisfied that the —

(a) Order was registered conirary to a provision of
this Act, or

(b) sentence or order in support of which the:

restraint or confiscation order was made, has
been satisfied in full or has ceased to have
effect.

Settmg aside of reglstratlon of fore:gn Restraint and
Confiscation orders

62. Retained

64.

Interested parties and Restraint and Confiscation
orders

64. (1) The Court may, in an action relating to a restraint

Interested par’ues and Restraint and Confiscation
‘orders

63. (1) The Court may, in an action relating to a restraint

Page 91 of 136




or confiscation order pursuant to section 60 of this Act,
require notice to be given to a person who appears to
have an interest in the property and that the person shall
be added as a respondent to the application.

{2) If the Court is satisfied that the person added as a

respondent to the application, has —

(a) an interest in the property which is the

subject of the application; and

(b) exercised reasonable care to ensure that :
the property is not from the proceeds of al
serious offence, the Court shall order that |

the interest of that person shall not be
affected by the order and the order shall
also declare the nature and extent of the
interest of that person.

(3) The Court may also under this section of this Act
make an order for payment of damages or cosis in
relation to the registration of the restraint or confiscation
order.

or confiscation order pursUant to section 59 of this Act,
require notice to be given to a person who appears to
have an interest in the propemj ‘and that the person

5 shall be added as a requr?dent to the application.

3

(2) Retained 3

(a) Retained Z

(b) Retained '

.

(3) Retained

65.

Electronic communication of Restraint and
Confiscation order

65. (1) A foreign restraint or confiscation order or an
amendment to either of them may be received by means
of electronic communication and registered by the Court,
subject to subsection (3) of this section.

Electronic communication of Restraint and
Confiscation order

64. Retained
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(2) An electronic copy of an order under subsectionf
(1) of this section shall have the same effect as a duly.
authenticated copy of the order or its amendment. '

(3) Registration of an order under subsection (1) of :
this section shall cease to have effect thirty days from the |-
date of registration, unless an authenticated copy of the |’

original order is registered.

66.

Application of enactments relating o money
laundering, terrorism and other related crimes

66. Where a foreign restraint or confiscation order is
registered in accordance with section 60 (2) of this Act,
the provisions of any enactment relating 1o the laundering
of money, a terrorist act and proceeds of other related
crimes shall still apply to the registered order.

Application of enacfr];hents rélating to_.moneyi
laundering, terrorism and other related crimes

65. Where a foreign resir—iaint or confiscation Order is

registered in accordance with section 59 (2) of this Act,
the provisions of any .enactment relating fo the
laundering of money, a terrorist act and proceeds of

| other related crimes shall still apply to the registered

QOrder.

67,

Reciprocal sharing of confiscated property

67. (1) The Atiomney-General may enter info an
adminisirative arrangement with the Central Authority of a
foreign State for the reciprocal share — out with that
foreign State of the whole or a part of the property that is
realized in the foreign State or Nigeria following the
execution of a request on the direction of the Attorney-
General —

(a) for the confiscation of property located in the

Reciprocal sharing of confiscated property

66. Retained

‘Page 93 of 136




foreign State, or

(b} for the enforcement of a foreign restraint or
confiscation order. i

(2) Subject to any other enactment, the share — out of
confiscated property under this Act, shall vest in Nigeria
free from any right, interest or encumbrance of a person,
except a right, interest or encumbrance Wh!Ch-

(d) is held by a purchaser in good faith for
valuable consideration without notice, .or .

{e) is not otherwise void under any provision of
this Act.

(3) Where Nigeria disputes the claim of a person who

holds an encumbrance to which the property is subject, |

the Attorney-General shall apply to the Court 1o
determine the issue.

(4) The vesting of property in Nigeria shall take eﬁect
without a transfer, conveyance, deed or other instrument
and the property shall be registered by the authority
empowered to do so in the prescribed manner.

68.

Disposal or release of property

68. (1) Subject to this Act, the laws of Nigeria shalt apply
to the determination of-

Disposal or release of property

67. (1) Retained
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enforcement of a fine, and

(b) the  circumstances  for

subject of a restraint or|
confiscation order under this
Act. :

(2) Subject to section 67 of this Act, the proceeds of
crime obtained through a court order under section 59 (4)
of this Act or the equivalent of those proceeds may be-

(a) return to Nigeria;
. {b) retuned to the legitimaie owner; or
(c) shared with the foreign State concemed in
accordance with the proportion that
Nigeria, in consultation with the foreign
State, considers appropriate in  the
circumstances.

(3) Where the Aftorney-General approves the request
of a foreign State to retumn confiscated property fo that
foreign State, the Attorney-General shall-

(a) take the necessary measures to enable
any appropriate authority to retum the

(a) disposal of property confiscated
or obtained as a result of the’

ihe:
release of property which is the |-

(a) Retained

{b) Retained

(2)  Subject to section 66 of this Act, the proceeds of
crime obtained through a court order under section 58
(4) of this Act or the equivalent of those proceeds may
be-

(a) returned to Nigeria;

{b) Retained

{c) Retained

(3) Retained
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(i)

(ii)

property fo the foreign State;

where  necessary,  waive any '
requirement that is likely to impede the |-

return of confiscated property which is

the source of embezzied public funds or. |

laundered embezzled public funds;-

where  necessary, waive  any|

requirement that is likely to prevent the

return of confiscated property if the |-

foreign State:

establishes prior ownership of the |

confiscated property, or

recognizes that damage to the
foreign State is likely to occur if the
property is not returned to the foreign
State.

(4) The Attorney-General shall, in considering a
request for the retumn of property o a foreign State, take
into account the need to - |

(a) return the property to its legitimate owner,

and
(b) compensate victims of the crime.

(4) Retained
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(5) The - Attorney—General may deduct expenses

incurred in  investigations, prosecution or judicial |
proceedings that led to the return or disposition of |

confiscated property.

(5) Retained

69.

PART Vil - USE OF EXHIBITS AND PRODUCTION OF
JUDICIAL OR OFFICIAL RECORDS

Use of exhibits abroad

69. (1) The Central Au’ihonty of a foreign State may
request for assistance to obtain an exhibit admitted in

evidence in a proceeding in respect of a serious offence |

in a court in Nigeria.

(2) Where the Attorney-General approves the request,
he shall, after giving reasonable notice fo the parties to
the proceeding, apply to the court that has possession of
the exhibits for an order to release the exhibit on loan
(“Loan Order”).

(3) The application shall -

(a) contain a description of the exhibit
- requested for;
(b) state the reasons for the request and a
~ description of tests that are fo be
performed on the exhibit and the location
where the tests will be performed;
(c) designate a person or class of persons

PART Vil USE OF EXHIBITS AND PRODUCTION
OF JUDICIAL OR OFFICIAL RECORDS

Use of exﬁlibits abroadi

68. Retained

Page 97 of 136




to whom the exhibit is to be given; and

(d) specify a period of time within which the

exhibit shalt be returned.

70.

Loan Order for the use of exhibits outside Nigeria |

70. (1) Where the court to which-an application is made
under section 69 (2) of this Act is satisfied that the
Central Authority of the foreign State which has
requested for an exhibit to be forwarded to it for a fixed
period, has agreed to comply with the terms and
conditions that the Court proposes to include in the Loan
Order, the Court may make the Loan Order, after having
considered representations of the persons to whom
notice of the application was given in accordance with
section 69 (2) of this Act.

{2) The Loan Order shall -
(a) contain a description of the exhibit;

(b) direct the person who has possession of
the exhibit to deliver it to the person
designated in the order or who is a
member of the «class of persons
designated;

(c) contain a description of authorised tests to
be performed on the exhibit and a
statement of the location for the

Loan Order for the use of exhibits outside Nigeria

69. (1) Where the court toéiwhlch an applicé’uon is méde
under section 68 (2) of this Act is. satisfied that the
Central Authority of the foreign State which has

requested for an exhibit to be forwarded to it for a fixed
period, has agreed to c;omply -with ‘the terms ‘and
conditions that the Court proposes fo include in: the

Loan Order, the Court may make the Loan: Order, after
having considered representahons of the persons to.
whom notice of the application was given in'accordance

with section 69 (2) of this Act.

(2) Retained
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p'en‘ormanc';e of the test;

{d) indicate the location to which the exhlblt_ |

may be moved;

(e} specify conditions for the preservatlon of :

the exhibit; and

(f) specify the period of time within whtch the ;

exhibit shall be returned.

(3} The Loan Order may include terms and condi’(io'ns‘i :

that the court considers necessary.

(4) The Court may vary a Loan Order made under this
section.

(5) A copy of the Loan Order made or varied shall be
forwarded by the Attorney-General to the person who had
possession of the exhibit when the Loan Order was
made.

(3) Retained
(4) Retained

(5) Retained

71.

Burden of proof

71. The burden of proving that an exhibit forwarded to
the Central Authority of a foreign State pursuant o a
Loan QOrder made under section 70 (1) of this Act, and

returned to Nigeria —

{(a) is not in the same condition as it was when

Burden of proof

70. The burden of proving that an exhibit forwarded to
the Central Authority of a foreign State pursuant o a
Loan Order made under section 69 (1) of this Act, and

returned to Nigeria —

(a) Retained
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the Loan Order was made; or

(b) was tampered with after the Loan Order was :
made, is on the party who makes that|!
allegation and, in the absence of proof fo the |,

contrary, the exhibit shall be considered to
have been in the continuous possession of
the Court that made the loan order.

(b) Retained.

72.

Request to produce judicial or official records

72. (1) Where the Atiorney-General approves ’{hé 7
request by the Central Authority of a foreign State in |
relation to the production of a judicial or official record, he |

shall, after giving reasonable notice to the person or
authority concerned, apply to the Court for an order to
execute the request.

(2) The application shall —

{a) specify the type and description of

judicial or official record required;

(b) state the reasons for the request;

| designate a person or authority to be
responsible for and have custody of the
record; and

(d) specify the period of time within which
the document shall be returned.

(3) For the purpose of this section and section 73 of

1. (1) Retained

Request to produce judicial or official records

(2) Retained

(3) For the purpose of this section and section 72 of
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this Act-

(a) ‘“judicial record” means a judgment, an
order or a decision of a court and any
other document held by
authorities; and

(b) *official record” means a document heid
by a Ministry, department or agency of :
the Government or by a prosecution |:

authority.

judiciai; :

Tthis Act- |

(a) Retained

(b) Retained : \

it
B

73.

Court order to produce judicial or official records

73. (1) Where the Court to which an application is made
under section 72 (1) of this Act is satisfied that the
Central Authority of the foreign State has —

(a) requested a judicial or an official record
to be sent to it for a fixed period; and

(b) agreed to comply with the terms and

conditions that the court proposes to
include in the order, the Court may, after
having considered the representations, if
any, of the persons to whom notice of
the application was given under section
72 (1) of this Act, make the relevant
order and cause the Registrar of the
Court to notify the Central Authority of
the foreign State through the Attorney-
General.

‘ "Court order to produce ]udsmal or OffIClal records

72. (1) Where the Court to which an appllcation is made
'under section 71 (1) of this Act is satisfied that the
Central Authority of the foreign State has —

(a) Retained

(b) agreed to comply with the terms and
conditions that the court proposes to
include in the order, the Court may, after
having considered the representafions, if
any, of the persons to whom notice of the
application was given under section 71
(1) of this Act, make the relevant order
and cause the Registrar of the Court to
notify the Central Authority of the foreign

State through the Attorney-General. -
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(2) The order shall -

(a) specify the type and description of the ;

judicial or official record;

(b) order the person or authority in?é

possession of the judicial or official
record to deliver it to the person or
authority designated in the order;

(c) specify the period of time within which |
the judicial or official record shall be

returned; and

(d) indicate any conditions for the safe;

custody of the judicial or official record.

(3) The Attorney-General shall, as soon as practicable
after notification, request the appropriate person, body or
authority to make available copies of the judicial or official
records which are —

(a) publicly available; or

{b) not publicly available, subject to the conditions
that apply to their prov;saon under the laws of
Nigeria.

(2) Retained

(3) Retained

74.

Transmission and return of documents, records,
items or other material to and from Nigeria

74. (1) Where compliance with a reques’t under this Act
involves the transmission of material to a foreign State,
the Attorney-General may —

Transmission and return of documents, records,
items or other material to and from Nigeria

73. Retained
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(@) fransmit the documents, records, items

or other materials subject fo the terms
and conditions prescribed in paragraph
(c) of this subsection;

(b) postpone the transmission of the

material if it is required for proceedmgs :

in ngena or

(c) require the foreign State to agree to |
terms and conditions necessary to: !
protect the interest of any third party in |

respect of the material designated for

transmission and may refuse to transmit |

the material pending the agreement.

(2) Where the Attorney-General postpones the
transmission of material, he shall provide the Central
Authority of the foreign State with a certified copy of the
relevant document or record pending the transmission of
the original. '

(3) Where the Attomey-General requires the foreign
State to agree to terms and conditions under subsection
(1) | of this section, he may refuse to effect the
transmission pending the required agreement.

(4) Where any document, record or property is
transmitted to a foreign State in compliance with a
request under this Act, it shall be returned to Nigeria
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| when it is no longer required in connection with the"
criminal matter specified in the request unless the|’
Attorney-General has indicated that its return is no Ionger :

Nnecessary.

(5) The Attorney — General shall authenticate any’|

material that is to be transmitted to a foreign State.

(6} For the purposes of this section, “ma{erial“‘é :

includes a document, record, item, article or thing.

75.

PART Vill - ADMISSIBILITY IN NIGERIA OF .
EVIDENCE OBTAINED OUTSIDE NIGERIA

. Foreign records, items, etc

75. (1) Notwithstanding the provisions of the Evidence
Act -

(a) a record or a copy of a record; or

(b) an affidavit, a certificate or other statement

pertaining to the record made by a person-

who has custody or knowledge of the
record, which is forwarded to the Atforney-
General by the Central Authority of a
foreign State in accordance with a request
of Nigeria, is admissible in evidence in a
proceeding in Nigeria irrespective of the
fact that a statement contained in the

PART Vill - ADMISSIBILITY IN NIGERIA OF _
EVIDENCE OBTAINED OUTSIDE NIGER]A

Foreign records items, etc

74. Retained
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record, copy, affidavit, cerfificate or other
statement is hearsay or a statement of
opinion. ‘

(2) To determine the probative value of a record ora.
copy of the record admitted in evidence under this Act,:
the Judge may — L

{a) examine the record or a copy of the record;

and | ;|

(b) receive evidence orally or by affidavit,
including evidence as to the circumstances:

in which the information contained in the
record or copy of the record was written,

recorded, stored or reproduced, and draw a

reasonable inference from the form or

content of the record or copy of the record.

- (3) Notwithstanding the provisions of the Evidence Act
(a) an item or article; and
(b) an affidavit, ceriificate or other
statement pertaining fo the item or
article made by a person in a
foreign State as to the identity and
possession of the item or article
from the time it was obtained until it
was forwarded to the Atforney-
General by the Central Authority of
the foreign State in accordance with
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a request by Nigeria,is admissible in

evidence in a proceeding in Nigeria |
notwithstanding that the affidavit, |
certificate or other statement |
pertaining to the item or article |
contains hearsay or a statement of

opinion. . o
76. Authentication of documents Authenticatign of documents -
76. An affidavit, certificate, deposition, record of | 75. An affidavit, certificate, deposition, record: of
evidence or other statement in section 75 of this Act shall; | evidence or other statement in section 74 of this Act
in the absence of evidence to the contrary, be proof of | shall, in the absence of evidence to the contrary; be
statements contained in the document, if it is — proof of statements contained in the document, ifit is —
(a) purported to be signed or certified by a Judge (a) Retained
or Magistrate, or to bear the stamp or seal of a
Minister, government depariment or other
competent authority; or
(b) verified by the oath of a witness or of a pubilc (b} Retained
officer of the foreign State from which the
document or material emanates.
17. Requirements of notification for the admissibility of Requirements of notification for the admissibility of

foreign documents and items

77. Unless otherwise determined by the Court, a record,
copy of record, an item, article, affidavit, certificate or
other statement under sections 78 and 79 of this Act shall | 0
not be received in evidence in proceedings before the
Court unless —

foreign documents and items

76. Unless otherwise determined by the Court, a record,

copy of record, an

item, article, affidavit, certificate or

other statement under sections 77 and 78 of this Act
shall not be received in evidence in proceedings before

- | the Court unless —
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(@) the party who intends to produce it has given o

the party against whom it is intended fo be
produced seven working days notice of that
intention accompanied with a copy of the
record, affidavit, certificate or other statement
and ;
(b} in the case of an item or article, the party who
intends to produce it, has made it available for
inspection by the party against whom it is
intended to be produced during the
subsequent five working days following a
request by him that it be made available.

(@) Retained

(b} Retained

Proof of service abroad

78. Proof of service abroad
78. The service of a document in a foreign State may be | 77. Retained
: proved by the affidavit of the person who served it. '
79. Confidentiality and limitation on use of information | Confidentiality and limitation on use of information

and evidence

79. (1) Subject to subsection (2) of this section, a
document forwarded fo the Attorney-General by a foreign

State in accordance with a request by Nigeria is |,

privleged and a person shall not disclose to an
unauthorized person the —

(a) document or its purpose or :
(b) whole or part of the contents of the document
except in compliance with the conditions for

78. Retained

and evidence
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which it was forwarded and for the purpose of
giving evidence. it

(2) A person in possession of a document is not |
required, except as provided under this Act, to - '

(a) give evidence relating to information that is |
contained in the document; or
{b) produce the document.

(3) Except as otherwise required by this Act in reSpecf
of the execution of a request by a foreign State for mutual
legal assistance, a person shall not disclose the —

(a) fact that the request has been
received; or
{b) content of the request.

(4) A person shall not use an item or article obtained
from a foreign State following a request made by the
Attorney-General under this Act, for purposes of an
investigation or a proceeding other than the investigation
or proceeding disclosed in the request, uniess the
Attorney-General, after consultation with the foreign
State, consents to the use.

(5) A person who contravenes the provisions of this
section commits an offence and is liable on conviction to
a fine of not more than one million Naira or imprisonment
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for a term of not more than two years, or fo both.

80. PART IX - SPECIAL PROVISIONS ON COOPERATION, | PART IX - SPEClAL PROVIS]ONS ON
‘ | COOPERATION '
Special cooperation with a foreign State Special cooperatron WIth a fore!gn State
80. (1) The Attorney-General may disclose fo the Centrali 7'9. Retamed
Authority of a foreign State information in possession of a .
competent authority in Nigeria if the disclosure -
(a) is likely to assist in carrying out any |
investigation, prosecution or judicial ;-
proceedings in the foreign State; |
(b) may lead to a request for assistance by
the foreign State; or
(c) may lead to the tracing, freezing or
confiscation of proceeds of crime.
(2) Where the information is disclosed, the Attorney- |
General may impose conditions on the use of the
information and the person who receives the information
shall comply with the conditions.
81. Covert investigation Covert investigation
81. (1) in order to give effect to a request for assistancel 80. Retained

under this Act, the Attorney-General shall, with the
consent of the President, enter into an administrative

arrangement with the Central Authority of a foreign State:
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for assistance in the conduct of investigations into a _crimé
by an authorised officer within Nigeria under a covert or |
false identity, or through covert electronic surveillance.

(2) The arrangement referred to in subsection (1) of
this section shall have regard to the laws and procedures
used in Nigeria and shall - |

(a) indicate the duration of the covert|
investigation or surveillance; . :

(b) provide in detail the conditions of the
covert investigation;

(c) provide for the  monitoring and -
preservation of the product of covert
investigation; and

(d) indicate the designation of the officers
concerned.

(3} The Attorney-General and the Central Authority of
the foreign State shall ensure that -

(a) the covert investigation is conducted and
supervised  under the  strictest
confidentiality; and |

(b) security is provided for the officers acting

- under the covert or false identity.

(4) Without limiting subsection (1) of this section, a
request made under the arrangement entered into under
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that subsection may include the use of a tracking device. :j

82.

Joint investigation

82. (1) The Atftomey-General may establish a joinf
investigation team with the Central Authority of a foreign

| State for a fixed period to carry out criminal investigations

within and outside Nigeria, in order to give effect to a
request for assistance under this Act.

(2) A joint investigation team shall consist of such
members and for such purposes as may be specified m
the agreement, including where — :

(a) investigations into a serious offence are |

complicated and demanding, and have a

link with a foreign State; or
(b} the conduct of investigations into a
 serious offence by a foreign State

necessitate the coordinated and |

concerted action of the competent
authorities of Nigeria. :

(3) A joint investigation team established in Nigerié
shall operate under the following general conditions —

(a) there shall be a team leader who shall
be a representative of the competent
authority authorised to participate in the
criminal  investigation, and act in

Joint inéﬁrestigat_ion

81. Retained 5 i
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accordance with the laws of Nigeria;

(b) the members of the team shall operate
in accordance under the leadership of
the team, and take into account the

conditions set out by their owﬁj

authorities; and

(c) the team shall carry out mvest:ga’uve
measures which have been approved by

the Attorney-General.

(4) The Central Authority of a foreign State in which al

joint investigation team is established or the Attorney-
General, if the team is established in Nigera, is

responsible for making the necessary organisational |

arrangements for the operations of the team.

(5) Where a joint investigation team requires
assistance from a foreign State, the Attorney-General
may make the relevant request on behalf of the team in
accordance with the relevant agreement. o

83.

Consultation with foreign States

83. (1) The Attorney-General and the Central Authority of
a foreign State shall consult at the request of the
Attorney-General or Central Authority of the foreign State
in respect of a matter under this Act.

(2) Where criminal proceedings are likely to be initiated

Consultation with foreign States

82. Retained

or are pending in Nigeria and in a foreign State against
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the same person in respect of the same conduct the L
Attorney-General and the Central Authority of that foreign !
State shall consider the appropriate venue for the |
proceedings to take place in the interests of the proper
administration of justice. I

(3) In considering the appropriate venue, the Attorney- |
General and the Central Authority of the foreign State
shall take into account -

(a) the location of the accused
person; . a

(b) the location, protection of other

- interests of wilnesses and th:rd f
parties;

(c) the interests of any victims;

(d) the location of documents,
exhibits and other relevant
materials;

(e} the sanctions available in case
of conviction;

(f) the ability to address sensmve
or confidential information or
material;

(g) possible delays;

(h) possible problems in respect of
obtaining evidence;

(i) resources and cost;

(j) confiscation and proceeds of
crime; and
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(k) any other matter of publié—
interest and national security.

+
¥

84,

Voluntary assistance

84. (1) Where the Attorney-General is of the opinion thai;
assistance may be offered to a foreign State for the

purpose of a criminal investigation without a request from |

the foreign State, the Attorney-General shall notify the

Central Authority of that foreign State, stating the'i :

reasons, for the intended purpose of the assistance.
(2) The notification to offer assistance shall—

(a) indicate the authority responsible for
the assistance; ‘

(b) specify the criminal conduct under
investigation; and

(c) specify the expected duration of the
assistance. |

(3) The notification shall also require the foreign State
fo—
(a) confirm or decline the offer of assistance; or
(b)enter into an administrative arrangement for the
purpose of the assistance, within ninety days after
the receipt of the notice. .

83. Retained

Voluntary assistance
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85.

PART X - MISCELLANEOUS
Delegation of power by the Attorney-General
85. (1) The Attorney-General may delegate his powersE
under this Act to any authorised person or competent

authorily.

(2) A delegation under this section shall not preciudé

the Attorney-General himself from exercising at any t]me 3

any of the powers so delegated.

PART X - MISCELLANEOUS

Delegation of power by the Attomey -General -

84. Retained

86.

Regulations

(1) The Attorney-General may make such regulations

as are necessary or expedient to give full effect to or for
carrying out the provisions of this Act.

(2) Regulations made under subsection {1) of this
section may provide for the-

(a) making, receiving and refusat of
requests;

(b) form, content and conditions for
grant of requests;

(c) confidentiality of requests;

(d) transfer of detained persons o
Nigeria;

(e) \gathering of evidence and
investigative measures;

1

85. Retained

Regﬁlations::;
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() interception of;
telecommunication in  Nigeria
and the preservation of
communication data;

(g) interception of items in the |
course of carriage by a postal | .

service; ‘

(h) seizure and confiscation of the |-

proceeds of crime;

(i) disposal, release and sharing of;é \

confiscated property;

(i) transfer of criminal proceedings
from Nigeria to a foreign State; |

and _

(k) taking of any other action
necessary or expedient for ihe
effective implementation of this
Act. ' :

87.

Repeal and transitional provisions

87. (1) The Mutual Assistance in Criminal Matters within
the Commonwealth {Enactment and Enforcement) Act,
2004 is repealed.

(2) Without prejudice to section 6 of the Interpretation

| Act, the repeal of the Act specified in subsection (1) of

this section, shall not affect anything done under or
pursuant to the Act.

Repeal and transitional provisions
86. (1) The Mutual Assistance in Criminal Matters within
the Commonwealth (Enactment and Enforcement) Act,
CAP. M24, LFN 2004 is repealed.

(2) Retained
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(3) An agreement or arrangement in existence under

the repealed enactment before the commencement of |

this Act shall continue to have effect subject to such

modifications as may be necessary fo give effect to this

Act.

(4) Any subsidiary legislation in force al the
commencement of this Act shall continue to have eﬁeot

with such modifications as are necessary fo give effect: tc

the provisions of this Act.

(3) Retained

(4) Retained

88.

Interpretation
88. (1) In this Act, unless the context otherwise réquire—

“agreement’ means a freaty, convention or other
international agreement that is in force, to which Nigeria
is a party and contains a provision relating to mutual
assistance in criminal matters;

Interpretation

87. (1) Retained

Retained

“appropriate authority” means —~

(a) in section 43 and 62 of this Act,
any other competent authority
apart from the Attorney — General
empowered by law to give
commands, enforce obedience,
take action or make final
decisions;

Reference  was
made to the
phrase
“apprepriate
authority” in the
body of the Bill.
Therefore, it s
appropriate o
define # for the
purpose of clarity.

(b)in section 48, the Minister foi
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“ancitlary criminal matter” means the —

State, as the case may be; or

(b) obtaining, enforcement or satisfaction of :
a forfeiture order or a foreign forfe;ture :

order, as the case may be;

“appeal” includes proceedings by way of discharging or
setting aside of a judgment, and an application for stay of
execution;

“article” includes material;

“assistance”  means mutual assistance in  criminal
matters under this Act;

“authorised person” means any officer of the Office of the
Attorney — General or officer of a competent authority or
law enforcement officer;

“Attorney-General” means the Attomey—Generai of the
Federation and Minister of Justice;

|'Retained
(a) restraining of dealing with, or the |
seizure, forfeiture or confiscation of |
property in connection with a serious |
offence or a serious offence in a foreign |

telecommunications; and
(c)in section :52, the Minister
responsible for postal matters.
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“Central Authority” means, in the case of-

{a) Nigeria, the Attorney-General as designated under
section 5 of this Act; and

(b) a foreign State, a person or authority designated

under the laws of that foreign State, to be

responsible for the transmission, receipt and

handling of requests for assistance under this Act;

"communications” includes telecommunications and the
transmission of an item through the public postal service;

‘communications data” means --
(a) fraffic data;
{b) subscriber information; and
(c) information that is not traffic data or
subscriber information held or obtained by a
service provider of a postal service or a|
telecommunications service which relates to
the provision of that service;

“competent authority means — |
(a) department or agency of Government authonzed
by the Attorney-General, '
(b) an organization, agency or body of a foreign State
authorized by the |
Central Authority of the foreign State, to handle,
submit or receive mutual assistance request under
this Act;
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“‘computer data” means any representation of fac’[s
information or concepts in a form suitable for processmg j
in a computer system, and includes a programme |
suitable to cause a computer system to perform ai
function; _

“computer system” means a device or a group of inter-
connected or related devices, including the internet, one |
or more of which, pursuant to a programme, performs _
aufomatic processing of daia;

“confiscation or forfeiture order” means an order issued
by a court to deprive a convicted person of -
(Il the proceeds of unlawful activity;
(m) property that represents the proceeds
of unlawful activity,
(n)  an instrumentality of uniawful activity; or
(6) a sum of money that represents his
benefits from unlawful activity;

“content data” means the substance of a communication,
or the message or information that is being conveyed by
a telecommunication, whether or not an interpretation, a
aracess, mechanism or device needs fo be applied or
used to make the meaning of the communication, or the

message or information intelligible;

' “Court” means the Federal High Court, except where

Page 120 of136




otherwise indicated:;

“covert electronic surveillance” means covert surveillance
carried out by or with an electronic surveillance device
which fransmits, records or otherwise caplures audio
product, visual images or location or position information,
but does not include covert surveiliance using a device
designed  primarily for the interception  of
telecommunications; S

“covert surveillance” means surveillance carried out in a
manner that is calculated fo ensure that the subject of the
surveillance is not aware that the surveillance is or may
be taking place;

“criminal activity” means an act engaged in by a person
which constitutes an offence-

(a) in Nigeria;

(b) by reason of a foreign classification of
crime under an international agreement
~which is binding on Nigeria; or |

(c) ina foreign State with which Nigeria has

a mutual legal assistance agreement or
other arrangement; -
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“criminal investigation” means an investigation into an |
offence;

“criminal matter” means proceedings or mvestlgatlons |
relating to- |
(a) the restraint or freezing of property that |
may be confiscated or forfeited by a |
Court, or that may be needed to satisfy a
pecuniary penalty imposed in respect of
an offence; |
(b) the confiscation or forfeiture of proper”[y ‘
by a Court in respect of an offence; and ! |
(c) the imposition or recovery of a pecumary
penalty in respect of an offence;

“criminal proceedings”, in relation to an offence, means —
(a) a trial of a person for the offence; or
(b) any proceeding to determine
whether any person should be tried
for an offence;

“data” means representation in any form of information or
concept;

“dealing”, in relation to any property, includes-

(a) receiving or acquiring the property;

(b) concealing or disquising the
property, whether by concealing or
disguising its

Page 122 of 136




nature, source, location, dispcrsition,i

movement or ownership or any |

rights with respect to it or otherwise;

(c) disposing of or converiing the |

property;

(d)  bringing ‘the property into or |
removing the property from Nigeria; : |
(e) using the property to borrow money; |
or as security, whether by way of a |/
charge, mortgage or pledge or |

otherwise; or
{f) where a debt is owed to the person

holding the property, making a|

payment to any person in reduction
of the amount of the debt;

“document” means —

(a) a record of information, including anything:-

(i)  on which there are writings, marks,
figures, symbols and perforations for
interpretation, and

(i)  from which sounds, images or

writings can be produced with or

without the aid of anything else, or

(b) a map, plan, drawing, photograph or similar
thing; ,
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“dual criminality” means conduct which would constitute |
an offence under the laws of Nigeria and of a fore;gn
State; : :

“embezzled public funds® means public funds which are |
dishonestly or fraudulently withheld for the purpose of |
conversion by one or more individuals to whom such |
funds have been entrusted, to be held or used for other
purposes;. |

"laundered embezzled public funds®  means thé
embezzled public funds which are laundered in order to ;
conceal their true source or origin; :

“essential public interests” includes sovereignty, security,
national interests, public order and an excessive burden
on the resources of Nigeria;

“foreign law immunity certificate” means a certificate
given, or a declaration made, by a foreign State or under
the law of a foreign State, certifying or declaring that,
under the law of that State, persons generally or a
specified person could or could not, either generally or in
specified proceedings and either generally or in specified
circumstances, be required to — ‘

(a) answer a specified question; or
(b}  produce a specified thing;
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“foreign organisation” includes an international criminal
tribunal and an international organization;

“foreign State” includes each Commonwealth member
State being a State or political sub-division of a State, a
province, a  colony, dependency, possession‘?, :
protectorate, condominium, trust territory or @ territory
which fall under the jurisdiction of that State, that is a
party to an agreement with Nigeria and a Staie and |
foreign organisation designated under section 3 (1) of this
Act.

“‘gateway’ means a hardware or software set up that
translates between two dissimilar protocols to enable the
passage of data;

“High Court” means the High Court of a State or Federal
Capital Territory;

“in writing” includes e-mail, facsimile or other agreed form
of electronic transmission with approved levels of security
and authentication in place; '

“instrumentalities of crime” means any property;

(a) used in, or in connection with, the commission
of an offence;

(b} intended to be used in, or in connection with, |
the commission of an offence or uniawful
activity, irrespective of where the property is
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located or the offence is committed;
“items subject to legal privilege” means ~

(a) communication between a legal
practitioner and his client or any
person representing his client made in
connection with the giving of legal advice
to the client;

(b) communication between a legal
practitioner and his client or any person
representing his client, or between the
legal practitioner or his client or thé
person representing his client and any
other person, made in connection with,
or in contemplaion of, judicial
proceedings ‘and for the purposes of
those proceedings; and

(c}) items enclosed with or referred to in the
communication . mentioned in sub -
paragraphs (a) and (b) of this definition
and made — '

(i) in connection with the giving of legal
advice, '

(iy in connection with of in
contemplation of judicial
proceedings and for the purposes
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of such proceedings, when they
are in the possession of a person
who is enfitled to possession of |
them, but excluding, in any case,
any communications or thing held
with the intention of furthermg a
criminal purpose;

“intercept material” means any document, record or
recording obtained by a Stale as a result of the
interception of telecommunications conducted pursuant fo
the laws of that Staie, except where the interception was
authorised for the purposes of complying with a request
under section 48 of this Act;

“interception of telecommunications” means the listening
to, recording, opening, acquiring, seizing, interrupting,
suppressing, stopping, disrupting, copying, destroying or
viewing of communication conveyed by means of
telecommunications either —

(a) between its point of origin and its point” of
destination while it is in fransit; or ‘

(b) contemporaneously with the communication’s
transmission at the point of origin or its reception

at the point of destination, and includes the
content, data and any available transmission data; |
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“Loan Order” means an order made by a court under
section 70 {1) of this Act;

“material” includes any book, document or other record in
any form, and any container or article relating to it;

“military offence” means an offence within the meaning of
the Armed Forces Act, 2004; ;

“offence”, means an offence under the laws of Nigeria
and includes an offence within the meaning of the
relevant agreement;

“nolice officer” means an officer in the Nigeria Police
Force;

“nostal item” means any letter, pabkage or other item
which is being or will be carried by a postal service;

“postal service” means a service, whether public or
private, which -

(a) consists of the collection, sorting,
conveyance, distribution and delivery of
postal items; and

(b) is offered or provided for the purpose of
making available or facilitating a means
of transmission from place to place of
postal items; :

“Loan Order” means an o qrder made by a court under
section 69 (1) of this Act; ; o
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“premises” includes the whole of or part of a structure,
building , aircraft or vessel; :

“preservation of computer data” means the protection ofé
computer data which already exists in a stored form from
modification or deletion, or from anything that would
gause its current quality or condition to change or
deteriorate, but excludes communications data that is
stored on a highly transitory basis as an integral function
of the technology used in its transmission and which’
already exists in a stored form;

“proceedings” means a procedure conducted by or under
the supervision of a Judge or Magistrate or judicial officer,
in relation to an alleged or proven offence or property
derived from that offence, and includes an inquiry,
investigation, preliminary or final determination of facts;

“‘proceeds of crime” includes any property, benefit or
advantage that is wholly or partiy obtained, derived or
realised directly or indirectly through the commission of a
criminal act or omission; '

“property” means assets of every kind, whether corporeal
or incorporeal, movable or immovable, tangible or
intangible, and includes legal documents or instruments
evidencing title to, or interest in, the assets;
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‘record” means a material or thing on which data is
recorded and which is capable of being read or
undersiood by a person, computer system or other’
device; ' '

“request” means a request for mutual legal assistanc}e:
under this Act; :

“serious offence” includes —

(a) participation in an organised criminal
group, terrorism and terrorist financing,
money laundering, human trafficking,
smuggling of persons, rape, defilement,
illicit trafficking in stolen and other
goods, bribery and corruption, serious
fraud, counterfeiing and piracy of
products; .

(b} murder, grievous bodily harm and armed
robbery; -

(c) any other offence against the laws of
Nigeria where —

(i) the maximum penaity for the offence
is death, or '
(i} the minimum term of imprisonment
is not less than one year; and

(d) any attempt, abetment or conspiracy to

commit any of the offences referred to in
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paragraph (a} or (b) of this definition;

“serious offence in a foreign State” means any offence
classified as a serious offence under the laws of a foreign
State; '

“service provider” means —

(a) public or private body licensed to provide
its customers the ability to communicate
by means of a computer system; or

(b) a body licensed to process or store
communications data on behalf of a
communication service provider or
customer of that service, which is
authorised by the Attorney-General 1o
intercept telecommunications in
accordance with this Act;

“share-out” means the proportionate sharing of
confiscated property;

1 “siored communication” means the content data which is
no longer in the course of transmission and which has
heen stored in a form allowing retrieval; ‘

ssubscriber information” means any information held by a
nostal or telecommunications service provider relafing to

Hhe name, address, telephone number, e-mail address,
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]

Internet  Protocol address or any similar identifier |
associated with a subscriber to any postal of
telecommunications service,

“syrveillance” includss —

(a) monitoring, observing or listening .10
persons, their movements,
conversations or other activities or
communications;

(b) recording anything monitored, observe!
or listened to in the course of the
surveillance; and ‘

{c) activities in paragraphs (a) and (b) of this
definition with the assistance of a
surveillance device,

“talecommunication” means the emission, transmission or
reception of signs, signals, writing, images, sounds or
intelligence of any nature by any wire, cable, radio,
optical or other electromagnetic system, or by any similar
technical system;

“telecommunication service” means a communication
provided to a person for the transmission and receipt of
telecommunications, which enables communications to
be fransmitted or received over a telecommunications
system operated by a service provider; -
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“telecommunications system means a system WhiCh :
exists for the purpose’ of iransmitting and recewmg |
telecommunications; |

“thing” includes material, items, articles, objects, matters, |
substances, entities, mechanisms, devices or machines;

“traffic data” means any information —
(a) that is attached or associated WIth |
communication by means of which the |

communication has been, is being of

may be fransmitted or received; and |

(b) which can be established by any person :

using any postal or telecommunication '

service,

“fransmission data” means data that —

(a) relates to the telecommunication
" functions of dialing, routing, addressing
or signaling;

(b) is transmitted to identify, activate or
configure a device, including a computer
program, in order to establish or
maintain access to a telecommumcatlon
service for the purpose of enabling 2
communication, or is generated during
the creation, transmission or reception of
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{c)
\ } includes a reference to the law in force

a communication and identifies or
purports to identify ‘the type, direction,

date, time, duration, size, orgin,
destination or termination of the
communication; and :

(c) does not reveal the substance, meamng

or purpose of the communication.
(2) For the purposes of this Act —

(a) a criminal matter arises in a foreign
State if the Central Authority of that
foreign State certifies that criminal or
forfeiture  proceedings have  been
instituted  in  a court  exercising
jurisdiction in that State or that there is
reasonable cause to believe that an
offence has been committed in respect
of which such proceedings ceuld be s¢
instituted; '

(b) a reference to a foreign State includesa
reference fo—

(i) a territory of that foreign State, and
(i) a ship or aircraft of, or registered in,
that foreign State; and

a reference to the law of a foreign State

| (2) Retained

i
il
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(a)

()

1

in any part of that foreign State.

(3) For the purposes of this Act, judicial proceedlngsf
that are criminal proceedings are — 7

instituted in a foreign State when a person
is produced and charged in court with a |

serious offence in a foreign State;

concluded on the occurrence of any of the

following events, the —

(i) discontinuance of the proceedings,

(ii) acquittal of the defendant,

(iii) quashing of the defendants conviction
for the offence,

(iv) grant of a pardon in respect of the
defendant’s conviction for the offence,

(v) court sentencing or otherwise dealing
with the defendant in respect of his
conviction for the offence without having
made a foreign Forfeiture order,

(vi) satisfaction of a foreign forfeiture order
made in the proceedings, whether by
payment of the amount due under the
order, by the defendant serving
imprisonment in default, by the recovery of
all property liable fo be recovered oOf
otherwise.

(3) Retained

|
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| 89.

Short title

89. This Act may be cited as the Mutual Assistance in‘
Criminal Matters Act, 2016. :

Short Title

88. This Act may be cited; as the Mutué! Assistancé in

| Criminal Matters Bill, 2017. |

EXPLANATORY MEMORANDUM !
(This Memorandum does not form part of this Act but is i
intended to explain its purport) !

This Act seeks to facilitate the provision and obtaining by
Nigeria of international assistance in criminal matters,
including the provision and obtaining of evidence and
things, the making of arrangements for persons to give
evidence or assist in criminal investigations, the recovery,

forfeiture or confiscation of property in respect of |

offences, the restraining of dealings in property or the
freezing of assets that may be recovered, forfeited or
confiscated in respect of offences, the execution of
requests for search and seizure, the location and
identification of witnesses and suspects, the service of
documents and other matters connected therewith.

EXPLANATORY MEMORANDUM

- (This Memorandum does not form part of this Act but is

intended to explain its purport.}

Retained

' Pége 136 of 136




