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REPORT OF THE SENATE COMMITTEE ON JUDICIARY, HUMAN RIGHTS
& LEGAL MATTERS ON A BILL FOR AN ACT TO REPEAL THE
ARBITRATION AND CONCILIATION ACT 1988, CAP A18, LAWS OF THE
FEDERATION OF NIGERIA, 2004 AND ENACT THE ARBITRATION AND
CONCILIATION ACT 2017 TO PROVIDE A UNIFIED LEGAL FRAMEWORK
FOR THE FAIR AND EFFICIENT SETTLEMENT OF COMMERCIAL
DISPUTES BY ARBITRATION AND CONCILIATION; MAKE APPLICABLE
THE CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS (NEW YORK CONVENTION) TO ANY
AWARD MADE IN NIGERIA OR IN ANY CONTRACTING STATE ARISING
OUT OF INTERNATIONAL COMMERCIAL ARBITRATION; AND FOR
MATTERS CONNECTED THEREWITH (SB.427).

1.0 BACKGROUND

Mr. President, .Distinguisheg colleagues, two Bills were presented to the
Senate on the Arbitration and Conciliation Act. The Bills were concurrently
read at the Senate Plenary Sitting and both referred to this Committee, for

further legislative actions.

~ Firstly, the Arbitration and Qonci!iation Act Cap. A18 LFN 2004 (Repeal and
Re-Enactment) Bill, 2016 (SB.427) was sponsored by Senator Andy F.
Uba (Anambra South Senatorial District). In a nutshell, the Bill seeks
to repeal and re-enact the Arbitration and Conciliation Act, 2016, to among
other things, provide a uniﬁ;ed legal framework for the efficient settlement
of commercial disputes in a just, fair and equitable means by introducing
new amendments and repeallng obsolete provisions in the extant

Ieglslatlon in line with the mternatlonaf best practices.




Similarly, Senator Monsu}'at J.A. Sunmonu (Oyo Central Senatorial
District), spohsored the Arbitration and Conciliation Act (Amendment)
Bill, 2016. The Bill seeks td amend certain specific provisions of the extant
Act, to also bring it in' Iine with the international best practices. The
proposed Bill consists of %our clauses with two major amendments as
follows: Firstly, in section 13 of the Principal Act by substituting for the old
provisions, new provisions, which deal with interim measures of protection
and emergency refief and Secondly, in section 32 of the Principal Act by
replacing instead thereof,_! new provisions on Grounds for Refusing .
Recognition or Enforcemenz%‘ of awards.

Whilst the Arbitration and!Conciliation Act (Amendment) Bill, 2016 was
read the First Time on Thtﬁrsday 10" October, 2016, the Arbitration and
Conciliation Act (Repeal and Re-Enactment) Biill, 2016 was read the First
7ime on Tuesdéy 17" October, 2016.

The Senate at its Plenary Siétting on Wednesday 5" April, 2017, deliberated
on the general principles of the two Bills. After extensive defiberations,
they were read for the Secjona’ 7ime, and referred to this Committee, for
further legislative actions Vide Senate Order of Referrals dated 6" April,
2017and to report back with its recommendations.

\ |

A preliminary alnalysis of thé Bills by the Committee revealed that the Bills
touched on the same subject matter. Therefore, the two Bills, having
been referred to this Committee by the Senate, the Committee took into
account legislative exigenciies and best practice and accordingly resolved
and consolidated the two Bills. For the avoidance of doubt, it should be
emphasised that the provisfons of the amendment Bill were subsumed in
the comprehensive reform Bill, that is — the Repeal and Re-Enactment Bill.

It should also be noted that the Committee had due regard to the
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provisions of the propaosed émendments and the objectives are captured in

the comprehensive reform Bill.

Accordingly, for purposes of clarity, the Bills would be treated as one

single legislative measure, having been consolidated.

Methodology

The Committee held a seriés of meetings after the Bills were referred to it
and adopted the follo’wingj legislative framework, in furtherance of its

legislative action on the referrals, thatis—

Y To conduct a public ﬁearing in order to avail interested members of

. the general public the opportunity to make contributions on the
proposed' legislation;
i To consult widely with stakeholders on the justifications for the
_ ‘repeal and re—enactm:ent of the proposed legislation; and
il To consider any othe;‘ matter incidental thereto, that would assist it
in the discharge of this assignment,

|
Objectives of the Bilf |

The Bill, in the Committee’:i; view, seeks to make provision for a platform
for foreign investors to invest and use the instrumentality of arbitration
and conciliation to resolve% disagreements and disputes in business and
commercial spheres. Undoubtedly, this is faster and more cost effective
thah litigation, which is cumbersome and time consuming. The provisions
of the Bills are all encomﬁaaséing and would provide the much needed

impetus that would drive economic growth. Similarly, the Bill is also aimed

“at regulating Domestic and International Arbitration in Nigeria as well as
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liberalising International Commercial Arbitration. Furthermore, the
introduction of the use of ;technology for the transmission of Arbitration
messages through electromc and dafa means, which is novel, would
enhance the practice of arbitration. Finally, it guarantees the right of a
party to challenge an arbitrator’'s competence as well as the right of an
aggrieved party to challenge an award by Arbitral Panel, These are just a
few, among many other innovations introduced in the Bill.

Committee Legisiative A:ction

As part of its legislative éction, the Committee held further meetings
whereby, it examined the bills in great details. It shouid be noted alsc
that the Committee had iregard to views expressed by Distinguished
Senators during debates onithe general principies of the Bills at the second
reading stages. Therefore; having regard to divergent views expressed
during the Second Readmgiof the Bills, the Committee resolved to conduct
a public hearing in order to avail stakeholders and the general public the

opportumty to make their mputs

Accorqfngly, the Committée placed adver'tisements in the print and
eEecfrbnic media and invited memoranda from stakeholders and the
general publlc These prellmmary legislative actions were geared towards
sensmsmg the general public on the provisions of the Bilis, ahead of the

publtr_: hearing.

The Committee received memoranda from the following organisations,

namely: '

1. ~ The Federal Ministry of Justice;
2. The Nigerian Law Reform Commission;
3. The Nigerian Army;
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10.
11,
12
13.
14.
15.
16.
17.

The Nigerian Navy;

The Nigerian Air-force

Department of State Services;

The Ecenomic and Financial Crimes Commission;
The Independent Coérupt Practices Commission;
The Central Bank of Nigeria;

The Nigerian Depositélnsurance Corporation;
National Human Righfts Commission;

The Nigerian Securities and Civil Defence Corps;
Institute for Peace and Conflict Resolution;
Committee on the Reform of Arbitration and Conciliation Act;
Nigerian Institute of Chat‘tered Arbitrators;

Regional Centre for International Commercial Arbitration;

Policy and Legal Advocacy Centre (PLAC); among others.

It should be stated here that apart from the memoranda that the

Committee received, oral presentations were also made at the public

hearing by some stakehoiders, NGOs, Civil Soclety Organisations, who

could not submit memoranda before the public hearing.

Public Hearing

Mr. President, Distinguished colleagues, I wish to state at this juncture

that in line with the legislative framework adopted by the Committee in

handling this referral, the Committee conducted public hearing on Monday

12™ June, 2017 on the Bills. The purpose of the public hearing was to

aggregate views of stakehozlders and the general public on the merits of
the Bills, |




5.1

Opening

The President of the Senate, Senator (Dr.) Abubakar Bukola Saraki,
CON, was represented by Sénatar Suleiman Adokwe, who declared the
Public Hearing open. In his; keynote address, 'the President of the Senate
stated that the Public Heari:ng is coming at a remarkable and significant
time as it heralds the commencement of the 77ird Session of the 8"
Senate. He stated that ?Arbitration and Conciliation as a means of
settlernent of commerdial di_sputes, is a well-known phenomenon and it is
at the front burner of publiic discourse. Undoubtedly, the introduction of
the Bill is a welcome deveiopment. He said that the bill in a nutshell,
seeks to repeal the extant Act and re-enact it in order to provide a unified

legal framework for fair and }efﬁcient settlement of commercial disputes.

He stressed that arbitratioin has become one of the modern ways of
dispute resolution in the wc;rid and it is important for us as a country to
embrace it. Our jurisprudence on the subject would be further enriched if
we update our statutes on ’Ehe subject matter to address emerging trends
in af_rb-itra'tion énd conciliation matters, generally. He posited that for
Nigeﬁ.a{_t'o attract foreign dilrect investment and to be in sync with other
nations, it is imperative for us to make resolution of commercial disputes
through arbitration, a prime priority as an alternative to litigation, which is
cumbersome and most oﬁ:en does not guarantee speedy, effective and

ef"{ uc:ent resolution of d|sputes

Fina_liy, he commended the sponsors of the Bills for introducing them and

the Chairman and Members:of the Senate Committee on Judiciary, Human

Rights and-Legai Matters foﬁ organising the Public Hearing.
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In Conclusion, he urged stakeholders and members of the public to feel at
home and contribute to the law making process because views canvassed
by stakeholders will form the basis of the Committee’s recommendations

to the Senate.

On that note, he formally dgciared the public hearing open.

Proceedings

Mr. President, Distinguished Colleagues, it is apt to state at this point that |

the public hearing witnessed a huge turnout of Stakeholders, especially,
Legal Practitioners and Members of the public. In our view, Stakeholders
made far-reaching contriﬁutions on the provisions of the proposed
legislation, which no doubt enriched the legislative process. It should be
noted that all the stakehofders and members of the public, that made
presentations, supported th,é passage of the Bill by the Senate.

Perm:i me at this Juncture Mr President, Distinguished Colleagues to give
h:ghhqhts of some of the presentatuons made by stakeholders in favour of

the passage of the Bill:

Firstly, they submitted thatéarbitration is a private consensual method of
dispute resolution, which IS founded on certain fundamental principles,
such aé party autonomy, privity, separability, arbitrabilit_y and judicial non-
interference, etc. To buttfess the above assertion, they canvased that
today,,.ArbEtratibn and ADR are acceptable methods of dispute resolution
world-wide and it thrives Eecause of the respect for the fundamental
principles upon which it is founded and p.ractised. The practice, it was
further stated, knows no bc;undary as it is structured in such a way that

parties from different jurisdictions can appoint a neutral Arbitrator from a
o | 7
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different country choosing a different jurisdiction as seat/venue, with an
award, which could be exeéuted in yet a different jurisdiction. This, in the
Committee’s view, shows 'the diverse and international nature of the
practice and the need to formufate uniform rules of practice that are in
consonance with internatiohal best practices based on the United Nations
Commission on International Trade Law (UNCITRAL) precedents and other
time honoured statutes anld protocols that govern ADR and Arbitration.
That in essence, is one of the objectives that the proposed Bill would

achieve if eventually passed by this hollowed Chamber.

Secondly, they posited thathigeria'is a member of the United Nations and
a signatory to the United Nétions Commission on International Trade Law
(UNCITRAL). And over thé years, various rules and model laws in the
areas of arbitration and coniciliation such as the UNCITRAL Model Laws on
International Commercial Arbitration have been deveiopéd and accepted
as guiding principles in the E)ractice of ADR and Arbitration. Consequently,
all emerging trends in comrﬁercial arbitration have been taken into account
In this reform Bill in line with global best practices in arbitration and

conciliation matters.

Fina!l‘}, they averred that the passage of this Bill will strengthen our
domési:ic financial markets a'nd enhance integration with external markets.
This WIH no doubt, repésition the country and _provide enabling
environment for businesses to thrive, which would consequently attract

econdmic growth through FQreign Direct Investment,

Legis!ative Summary
Mr. President, Distinguished ‘colleagues, this legisiative summary highlights
further inputs made on the provisions of the Bill. The proposed changes

are all-encompassing and will address all related issues, which border on
| 8




arbitration and conciliation.  This will no doubt, provide the basis for our
observations and findings. We commend the proposed changes to this
Distinguished Senate, for apfproval.

Clause 4 | |

Clause 4 deals with death or change in status of party. Sub-clause (2) of
this clause has been redrafted as set out in the table to widen the scope of
the provision and make the section more explicit in line with the United

Nations Commission on Intelrnational Trade Law.

Clause 5

Clause 5 deals with powér to stay court proceedihgs on the same
substantive claim. This clause was amended to address the conflict of
jurisdiction conferred by the Admiralty Jurisdiction Act in relation to

arbitration with the powers to stay proceedings in the Bill.

Clauses 6 and 7 !

Clauéés 6 and 7 deal with. number of -arbitrators, and appointment of
arbitfators, respectively, _The two clauses were redrafted by the
Committee to comply with the wording of the United Nations Model Law

on International Commercial Arbitration, 1985, as amended in 20086.

Clause 8

Clause 8 deals with umpiref, It is the concerted view of the Committee
that this clause be deleted from-the Bill. The reason is predicated on the
fact that the role of an umpire is not required in line with the intendment
of this Bill. As a result, sé)me novel provisions were ‘introduced, which -
provide for a third arbitratqr that is expected to provide a neutral and

expertise opinion in the arbitration and conciliation process.

9




Clause 10 and 11 _
Clauses 10 and 11 deal with challenge procedure, and failure or
impossibility to act, respectiveiy, The clauses have been redrafted to give
congruent application to Sections 241 and 242 of the :Constitution of the
Federal Republic of Nigerieia 1999, as amended, which allow appeals of
High Court decisions to go tio the Court of Appeal.

Ciause 15 | _

Clause 15 deals with immt.;nity of arbitrator and arbitral institution. The
Committee slightly modified the clause in order to exclude the provision on
‘Umpire’, which had becomé incompatibie with the purport of the Bill and

was accordingly deleted.

Ciause 33 |

Clause 33 deals with arbitrél proceedings. This clause was redrafted to
emphasise the principle of party autonomy. In effect, it means that
partie}sr who submit themsefves to arbitration are free to decide how the
proceédings are to be c'ond‘!ucted. ‘This process, no doubt, is the crux of

arbitration and conciliation.

Clause 34 | |
Clause 34 deals with the seat and place of the arbitration. This clause was
redrafted to draw a clear distinction between the jurisdictional seat of the
arbitration and the physical? place the proceedings take place. It is also
intehded to make Nigeria a default seat of Arbitration in the absence of
parties’ agreement,

Clause 57

Clause 57 deals.with application for setting aside of an arbitral award. The
Committee amended this clause to comply with the United Nations

Commission on International Trade Law.
‘ 10




7.0

Clause 58 |
Clause 58 deals with review of arbitral award. This is a new provision

introduced by the Committee. The rationale behind this provision is to
ensure finality and preservation of arbitral awards, by providing for an
Award Review Tribunal asfan optional provision instead of going to the

court in the first instance.

Clause 60 ,
Clause 60 deals with appointment in default. The Committee amended

this clause to draw a di$tinction between domestic and international
arbitration and to empower the Director of the Regional Centre for
International Commercial Arbitration in Nigeria, to be an appointing
authority. |

Clauses 66 - 78 i
Clauses 66 — 78 were amended as set out in the table so as to comply with
UNCITRAL Model Law on In”icemationai Commercial Conciliation, 2002.

Clause 82 _
Clause 82 deals with civil immunity for conciliators. The Committee

modified this clause in ordeﬁ to strengthen the powers of the Conciliators.
Observations/ Findings

From the preponderance of views canvassed by stakeholders and
me_mbérs of the general public and our subsequent analysis of the
provisibns of the Bill in our mark-up sessions, we hereby make the

folloWirlg observations/findings:

11
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. That stakeholders unanimously supported the passage of the Bili;

. That the Bill seeks to ré~invigorate the private party driven process of

arbitration and conciliatibn, which is widely known and mostly preferred
to litigation because of its independence, fairness, acceptability and

speed all over the world and Nigeria cannot be an exception;

. That arbitral proceedings are anchored on the principle that parties are

free to determine how the arbitration is to be conducted, subject only

to such considerations of public interest and public policy.

. That party éutonomy giv;es contracting parties the power to fashion out

their own remedial proc{ess within the limits of public policy and pubiic

interest, hence, a reflection of the principle of freedom of contract;

. That the enactment of this Bill will not only promote strong commercial

ties amon'gst nations but will also bring about foreign direct investment
into the country, thereby enhancing the economic well-being of our

country; and

. That the intendment ofithis Bill is to further develop arbitration and

other forms of alterndtive dispute resolution in Nigeria, thereby

reducing the number of litigations in our courts’ dockets as well as

* making Nigeria a hub foriinternational dispute resolution;
Recommendation

Flowing from the presentations made during the public hearing and the
foregoing observations/findings, the Senate Committee - on Judiciary,

12




Human Rights and Legal Matters, to which the Bill was referred, having

favourably considered same, recommends as follows:

"That the Senal‘e do consider and passi the:
Arbitration and Céoncﬂ/'az‘/bn Act Cap. Al8 Laws of
the Federation of Nigeria 2004 (Repea/? and
Enactment) Bil, 2017, as amended’”. |

I SO MOVE.

9.0 Conclusion
Finally, we wish to use this opportunity to thank the President of the
Senate and our Distinguished- Colleagues for the opportunity to serve in

this capacity and to resbecﬁully commend the passage of .this- Bill-to ‘the

Senate.

..................

_— Chairman
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ARBIT_RATION AND CONCILIATION ACT (REPEAL AND ENACTMENT) BILL, 2016

ARRANGEMENT OF CLAUSES
PART 1 17.  Rules Applicable to Substance of Dispute.
ARBITRATION Interim Measures of Protectfon and Emergenc Relz'ef
gency
Definition and Form of Arbitration Agreement 18. Appointment of an Emergency Arbitrator.
' 19. Challenge of an Emergency Arbitrator.
CLAUSES 20.  Seat of the Emergency Relief Proceedings. :
21. Power of Court to Grant Interim Measures of Protectlon
1. General Provisiens Principles and Scope of Application. 22. Power of Arbitra] Tribunal to Grant Interim Measures.
2. Form of Arbitration Agreement. 23. Conditions for Grant of Interim Measures.
3. Arbitration Agreement Irrevocable Except by Agreement or Leave of Court. 24.  Applications for Preliminary Orders.
4. Death or Change of Status of Party. 25. SpeetficRegime-for Preliminary Orders.
5. Power to Stay Court Proceedings on the Same Substantive Claim. 26. Madification, Suspension and Termination of laterim Measures and
Preliminary Orders.
Composition of Arbitral Tribunal 27. Order by the Arbitral Tnbunai for Provision of Security.
28. Disclosure of Material Change in Circumstance.
6. Number of Arbitrators. 29. Costs and Darnages. '
7. Appointment of Arbitrators. 30. Recognition and Enforcement of Interim Measures.
8. Umpise. 31. Grounds for Refusing Recognition or Enforcement of Interim Measures.
9. Grounds for Challenge.
10. Challenge Procedure. Conduct of Arbitral Proceedings
11. Failure or Impossibility to Act. )
12. Appointment of Substitute Arbitrator. 32. Equal Treatment of Parties.
13.  Resignation, Death & Cessation of Office of an Arbitrator. 33.  Arbitral Proceedings.
i . i 34. The Seat and Place of the Arbitration.
35.  Commencement of Arbitral Proceedings.
Tmmunity 36. Application of Statutes of Limitations to Arbitral Proceedings.
37.  Language to be Used in Arbitral Proceedings.
. . . o - 38. Points of Claim and Defence.
15. 1 f Arbitrat d Arbitral Institution. . ) .
mumunity of Arbitrator an ttral Institution 39. Power of the Arbitral Tribunal as to Remedies.
Jurisdiction of Arbitral Tribunal ;‘2 IéIearmlg danfi aneg Proceedmés. .
16. Competence of Arbitral Tribunal to Rule on its Jurisdiction. - wonsolidation and Concurrent Hearing.
42. Joinder of Parties.
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44.
45.

46.
47.
48.
49.
50.

52.
53.
54.
55.
56.

57.

58.
59.
61,

61.
62.

Default of a Party.
Power of Arbitral Tribunal to Appoint Expert.
Power of Coart to Order Attendance of Witness. 63.
64.
Making of Award and Termination of Proceedings 65.
66.
Decision Making by Arbitral Tribunal.
Settlement.
Interest.
Form and Contents of Award.
Termination of Proceedings.
Correction and Interpretation of Award and Additional Award. 67.
Costs 68.
69.
Costs of the Arbitration. 70.
Deposit of Costs. 71.
Security for Costs. 72,
Joint and Several Liability of the Parties for Arbitrator’s Fees and Expenses. 73.
Lien on the Award. 74.
75.
Recourse Against Award 76.
77.
Application for Setting Aside an Arbitral Award. 78.
79.
Recognition and Enforcement of Awards 80.
81.
Review of Arbitral Award 82.
Recognition and Enforcement of Awards. 83.
Refusal of Recognition or Enforcement of Awards.
Provisions Applicable only to International Arbitration
Appointment in Default.
Application of the Convention on the Recognition and Enforcement of 84.
Foreign Arbitral Awards. 85.
86.

General

Waiver of Right to Object.

Extent of Court Intervention.

Extent of Application of this Act to Arbitration.
Extension of Time.

PART II

CONCILIATION

Rightto-Settle Scope of Application and Settlement of D.ispute. by

Conciliation.

Request to Conciliate.

Commencement of Coneiliation Proceedings.
Number and Appointment of Conciliators.
Conduct of Conciliator.

Communication Between Conciliator and Parties
Disclosure of Information:. -

Confidentiality.

Admissibility of Evidence in Other Proceedmgs
Termination of Conciliation Proceedings.
Conciliator Acting as Arbitrator.

Application of Statutes-of Limitation Aet to Concrhatlon.
Resort to Arbitral or Judicial Proceedings.
Settlement Agreement.

Enforcement of Settlement Agreement.
Conciliation Rules.

Civil Immunity for Conciliators.

PART 1
MISCELLANEOUS
Receipt of Written Communication

Savings and Fransitional Provisions
Repeai.
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87. Interpretation.
88. Short Title. and-Apphieation:

SCHEDULES
FIRST SCHEDULE 1

Arbitration Rules

SECOND SCHEDULE 2

Convention on the Recognition and Enforcement of Foreign Arbitral
Awards June 1, 1958

THIRD SCHEDULE 3

Arbitration Proceedings Rules

EOURTH SCHEDULE 4

Conciliation Rules
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REPORT OF THE SENATE COMMITTEE ON JUDICIARY, HUMAN RIGHTS AND LEGAL MATTERS ON A BILL FOR AN ACT TO
REPEAL THE ARBITRATION AND CONCILIATION ACT 1988, CAP Al18, LAWS OF THE FEDERATION OF NIGERIA, 2004 AND ENACT
THE ARBITRATION AND CONCILIATION ACT 2017 TO PROVIDE A UNIFIED LEGAL FRAMEWORK FOR THE FAIR AND EFFICIENT

SETTLEMENT OF COMMERCIAL DISPUTES BY ARBITRATION AND CONCILIATION; MAKE APPLICABLE THE CONVENTION ON
THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS (NEW YORK CONVENTION) TO ANY AWARD MADE
IN NIGERTA OR IN ANY CONTRACTING STATE ARISING OUT OF INTERNATIONAL COMMERCIAL ARBITRATION AND FOR

MATTERS CONNECTED THEREWITH.

PROVISIONS OF THE BILL

COMMITTEE’S RECOMMENDATION

REMARKS

LONG TITLE

A BILL FOR AN ACT TO REPEAL THE ARBITRATION AND
CONCILIATION ACT 1988, CAP A18, LAWS OF THE FEDERATION OF
NIGERIA, 2004 AND ENACT THE ARBITRATION AND
CONCILIATION ACT 2017 TO PROVIDE A UNIFIED LEGAL
FRAMEWORK FOR THE FAIR AND EFFICIENT SETTLEMENT OF
COMMERCIAL DISPUTES BY ARBITRATION AND CONCILIATION;
MAKE APPLICABLE THE CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS (NEW
YORK CONVENTION) TO ANY AWARD MADE IN NIGERIA OR IN
ANY CONTRACTING STATE ARISING OUT OF INTERNATIONAL
COMMERCIAL ARBITRATION; AND FOR MATTERS CONNECTED
THEREWITH.

LONG TITLE

A BILL FOR AN ACT TO REPEAL THE ARBITRATION AND
CONCILIATION ACT 1988; CAP A18, LAWS OF THE FEDERATION
OF NIGERIA, 2004 AND ENACT THE ARBITRATION AND
CONCILIATION ACT, TO PROVIDE A UNIFIED LEGAL
FRAMEWORK FOR THE FAIR AND EFFICIENT SETTLEMENT OF
COMMERCIAL DISPUTES BY ARBITRATION AND
CONCILIATION; MAKE APPLICABLE THE CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS (NEW YORK CONVENTION) TO ANY AWARD MADE IN
NIGERIA OR IN ANY CONTRACTING STATE, ARISING OUT OF
INTERNATIONAL COMMERCIAL ARBITRATION; AND FOR
RELATED MATTERS.

PARTI
ARBITRATION
Definition and form of Arbitration agreement

General Prineiples and Scope of Application

1. The provisions of this Part are founded on the following prmcxpies and
shall be construed accordingly -

a. the object of arbitration is to obtain the fair resolution of
disputes by an 1mpartlal tribunal without unnecessary delay or
expense;

b. the parties should be free to agree on how their disputes are
resolved, subject only to such safeguards as are necessary in

PART 1
ARBITRATION
Definition and form of Arbitration agreement
General Principles and Scope of Application

1. Retained as in the.Bill

a. retained

b. the parties sheuld—be are free to agree on how their

_disputes_are resolved, subject only to such safesuards
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the public interest;

¢. an arbitration agreement between parties for the seftlement of
their dispute shall be binding upon and enforceable against
each of the parties to the exclusion of any other dispute
resolution method uniess the parties otherwise provide or the
agreement is null and void;

d. the parties, arbitrators, arbitral institutions, appointing
authorities and the Court shall do all things necessary for the
proper and expeditious conduct of the arbitral proceedings.

considerations relating to as—are-necessary—in-the public

interest and public policy;

¢. ~Retained

d. Retained

Form of arbitration agreement

2. (1) Arbitration agreement is an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether contractual
or not. An arbitration agreement may be in the form of an arbitzation clause
in a contract or in the form of a separate agre¢ment.

(2) The Arbitration agreement shall be in writing,

(3) An arbitration agreement is in writing if its content is recorded in any
form, whether or not the arbitration agreement or contract has been concluded
orally, by conduct, or by other means.

(4) The requirement that an arbitration agreement be in writing is met by
an electronic communication if the information contained thercin is
accessible so as to be useable for subsequent refercnice; “electronic
communication” means any communication that the parties make by means
of data messages;

“data message™ means information generated, sent, received or stored by
electronic, magnetic, optical or similar means, including, but not limited to,
electronic data interchange (EDI), electronic mail, telegram, telex or telecopy.

(3) Furthermore, an arbitration agreement is in writing if it is contained in»

Form of Arbitration Agreement

2. (1) Arbitration agreement is an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether

contractual or not, which An-arbitration-agreement may be in the form of
an arbitration clause 1 in a contract or in the form of a separate agreement.
(2) Retained as in the Bill

(3) Retained as in the Bill

(4) The requirement that an arbitration agreement be in writing is met by
an electronic communication if the information contained therein is
accessible so as to be useable for subsequent reference.

Deieted

(5) Eurthernore; An arbitration agreement is in writing if it is contained-in |.

Ay
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an exchange of points of claim and defence in which the existence of an
agreement is alleged by one party and not denied by the other.

(6) For the avoidance of doubt, the reference in a contract or a separate
arbitration agreement to a document containing an arbitration clause
constitutes an arbitration agreement in ‘writing, provided that the reference is
such as to make that clause part of the contract or the arbitration agreement.

an exchange of points of claim and defence in which the existence of an
agreement is alleged by one party and not denied by the other.

s

(6) Retained as in the Bill

(7) For the purpose of this section —

“data message™ means information generated, sent, received or stored by
electronic, magnetic, optical or similar means, including, but not Limited
to, electronic data mterchange (EDI) electronic mail, telegram, telex or
telecopy; and -

“electronic commumcatlon means any commumcatxon that the parties
make by means of data messages;

Arbitration agreement irrevocable except by agreement or leave of court

3. An arbitration agreement shall be irrevocable except by agreement of the
parties or by leave of the Court or a Judge in Chambers.

Arbitration Agreement Irrevocable Except by Agreement or Leave Of
Court
3. Retained as in the Bill

Death or Changé in Status of party

4. (1) An Arbitration Agreement shall.not be invalid by reason.of the death
of any party to the agreement.

(2) The authority of an arbitrator shall not be revoked by the death of any
party by whom he was appointed.

(3) Nothing in this Section shall be taken to affect the operation of any
law by virtue of which any right of action is extinguished by the death of a
person.

(4) For the purposes of this Section, 'death’ shall include the meamng
ascribed to it in Section 85 (1).

Death or Change in Status of Party
4. (1) Retained as in the Bill .
(2) The authority of an arbitrator shall not be revoked by the death,
bankruptcy, insolvency or other change in circamstance of any party

by whom the arbitrator was appointed.

(3) Retained as in the Bill

(4) For the purposes of this Section, 'death’ shall include the meaning
ascribed to it in Section 83 (1) of this Bill. :

Sub-clause (2) has
been redrafted to
widen the scope of
the provision and
make the section
more explicit in line
with the United
Nations- Commission
on International
Trade Law.
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Power to stay court proceedings on the same substantive claim

5. (1) A Court before which an action is brought in a2 matter which is the
subject of an arbitration agreement shall, if any of the parties so requests not
later than when submitting their first statement on the substance of the
dispute, refer the parties to arbitration unless it finds that the agreement is
nuil and void, inoperative or incapable of being performed.

(2) Where an action referred to in subsection (1) of this Section has been
brought before a Court, arbitral proceedings may nevertheless be commenced
or continued, and an award may be made by the arbitral tribunal while the
matter is pending before the Court.

(3) Where a Court makes an order for stay of proceedings under
subsection (1) of this Section, the Court may, for the purpose of preserving
the rights of parties, make such interim or supplementary orders as may be
necessary.

Power to Stay Court Proceedings on the Same Substantive Claim

5. (1} Notwithstanding the provisions of any other law, a Court before
which an action is brought in a matter which is the subject of an
arbitration agreement shall, if any of the parties so requests not later than
when submitting their first statement on the substance of the dispute, refer
the parties to arbitration unless it finds that the agreement is null and void,
inoperative or incapable of being performed.

(2) Retained as in the Bill

(3) Retained as in the Ball

This clause was
amended to address
the conflicc of
jurisdiction -
conferred by
Admiralty

Jurisdiction Act in
relation o
arbitration with the
powers to. stay
proceedings in the

the

| Bill.

Composition of Arbitral Tribunal
Number of arbitrators
6. (1) The parties may agree on the number of arbitrators to constitute the

arbitral tribunal and whether there is to be a presiding arbitrator or umpire,
except that the number must be an uneven number.

(2) If there is no agreement as to the number of arbitrators, the arbitral
tribunal shall consist of a sole arbitrator.

Composition of Arbitral Tribumal

Number of Arbitrators

6. (1) The parties to an arbitration agreement may agree on the number

of arb;trators to constitute the arbltral tribunal -&ﬁd—“‘h&ﬂ‘lﬁf—ﬂiﬁf@%{e—bﬂ—&

(2) Retained as in the Bill

Clause 6 and 7 were
redrafied to comply
with the wording of
the United Nations
Model Law on
International

Commercial

Arbitration, 1985,
as amended in 2006.

Appointment of arbitrators

Appointment of Arbitrators

7. (1) No person shall be precluded by reason of his or her nationality
from acting as an arbitrator, unless otherwise agreed by the parties.

(2) The parties may agree on a procedure of appointing the arbitrator or
arbitrators, subject to the prOVlSIOIlS of subsections (4) and (5) of this

section.

Ditto
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7. (1) The parties may agree on a procedure of appointing the arbitrator or
arbitrators or they may designate or agree to designate an appointing
authority, subject to subsections (2}, (3} and (4) of this Section.

(2) When the Arbitration Agreement entitles each party to nominate an
arbitrator; and where the parties to the dispute are more than two and such
parties have not all agreed in writing within thirty (30) days of the receipt of a
written communication containing a request for the dispute to be referred to
arbitration, that the disputing parties represent two separate sides for the
formation of the Arbitral Tribunal as Claimant and Respondent respectively,
then the Court or the appointing authority designated by the parties shall have
the power to appoint the Arbitral Tribunal without regard to any party’s
nomination. '

(3) If, or to the extent that the parties have not specified a procedure for
the appointment of arbitrators but they have designated an appointing
authority, the provisions of paragraphs (a) to (g) of this sub-section shall
apply, that is:

(a) In an arbitration with a sole arbitrator, if the parties fail to agree on
the arbitrator within fourteen (14} days after the receipt of a written
communication containing a request for the dispute to be referred to
arbitration by the other party or parties, the appointment shall be
made by the appointing authority upon request by a party.

(b) In an arbitration with three arbitrators, each party shall appoint one
arbitrator; and the two arbitrators thus appointed shall appoint the
third arbitrator who shall act as the presiding arbitrator of the arbitral
tribunal,

(c) For the purpose of paragraph (b) of this subsection, where a party
fails to appoint an arbitrator within fourteen (14) days from the
receipt of a request to do so from the other party; or if the two party-
appointed arbitrators fail to agree on the third arbitrator within
fourteen (14) days from the date of their appoiniment, the
appointment shall be made by the appointing authority upon request

Deleted

Deleted

Deleted
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by a party.

(d) When the designated appointing authority is requested to appoint an
arbitrator pursuant to the provisions of this Section, the party which
makes the request shall send to the appointing authority a copy of the
request for a dispute to be referred to arbitration, a copy of the
contract out of or in relation to which the dispute has arisen and a
copy of the arbitration agreement if it is not contained in the contract,
and the appointing authority may require from either party such other
information as it deems necessary to fulfil its functions under this
Act. ‘

{¢) Where any party proposes the names of one or more persons for
appointment as arbitrators, their fuli names, addresses and
nationalities shall be indicated, together with a description of their
qualifications.

(f) Excepi as otherwise agreed by the parties, no person shall be
disqualified from being appointed as an arbitrator by reason of his
nationality.

(g) In making the appointment, the designated appointing authority shall
have regard to such considerations as are likely to secure the
appointment of an independent and impartiai arbitrator and shall take
into account as well, the advisability of appointing an arbitrator of a
nationality other than the nationalities of the parties.

(4) Subject to Section 60 of this Act, where no procedure is specified | (3) Subject to section 58 of this Bill, where no agreement is reached
under subsection (1) of this Section and no appeinting authority is designated | under section 2 of this seetion —
or agreed to be designated by the parties -
(a) in an arbitration with three arbitrators, each party shall

(a) in the case of an arbitration with three arbitrators, each party shall appoint one arbitrator, and the two arbitrators thus appointed
appoint one arbitrator and the two thus appointed shall appoint the shall appoint the third arbitrator or, if the two arbitrators fail
third arbitrator to preside over the arbitration, so however, that — to agree on the third arbitrator within thirty (30) days of their

: _ appointment, the appointment shall be made, apon request of a
(i) il a party fails to appoint an arbitrator within fourteen (14) party, by the appointing authority designated by the parties or,
days of receipt of a request to do so by the other party, that failing such designation, by any arbitral institution in Nigeria

Page 9 0f 130




other party, having duly appointed its arbitrator, may give
potice in writing to the party in default that it proposes to
appoint its arbitrator to act as sole arbitrator, and

(i)  if the party in default does not, within seven (7) days of that
' notice being given, make the required appointment and notify
the other party that it has done so, the other party may
appoint its arbitrator as sole arbitrator whose award shall be
binding on both parties as if the arbitrator had been so
appointed by agreement.

(iiiy  if the two party-appointed arbitrators fail to agree on the third
and presiding arbitrator within fourteen (14) days of their
appointments, the presiding arbitrator shall be appointed by
the Court or by any arbitral institution in Nigeria on the
application of any party to the arbitration agreement,

(b) in the case of an arbitration with one arbitrator, where the parties fail

to agree on the appointment of the said arbitrator within fourteen (14)
days after the receipt of a written communication containing a
request for the dispute to be referred to arbitration by the other party
or parties, the appointment shall be made by the Court on the
application of any party to the arbitration agreement.

or by the Court;

(b) in an arbitration with a sole administrator, if the parties are
unable to agree on the arbifrator within thirty (30) days affer
the receipt of a written communication containing a request for
the dispute to be referred to arbitration by the other party or
parties, the arbitrator shall be appointed, upon request of a
party, by the appointing authority designated by the parties or,
failing such designation, by any arbitral institation in Nigeria
or by the Court;

(¢) where the arbitration agreement entitles each party to
nominate an arbitrator; and where the parties to the dispute
are more than two and such parties have not all agreed in
writing within thirty (30) days of the receipt of a written
communication containing a request for the dispute to be
referred to arbitration, that the dispuiing parties represent two
separate sides for the formation of the arbitral tribunal as
Claimant and Respondent respectively, then the appointing
authority designated by the parties or, failing such designation,
any arbitral institation in Nigeria or the Court shall, upon
request of a party, have the power to appoint the arbitral
tribunal without regard to any party’s nomination;

(d) when the designated appointing authority or, failieg such
designation, any arbitral institution in Nigeria or the Court is
requested to appoint an arbitrator pursuant to the provisions of
this section, the party which makes the request shall send to the
appointing authority, arbitral institution or Court a eopy of the
request for a dispute to be referred to arbitration, a copy of the
contract out of or in relation to which the dispute has arisen
and a copy of the arbitration agreement if it is not contained in
the contract, and the appointing authority, arbitral institution
or Court may require from either party such other information
as it deems necessary to fulfil its functions under this Act;

(e} where any party proposes the names of one or more persons for
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(5) Save as otherwise specifically provided under this Act, where, under
an appointment procedure agreed upon by the parties -

(D) a party fails to act as required under the procedure; or

(i) the parties or the two party-appointed arbitrators are unable to
reach agreement as required under the procedure; or : :

(iii)  a third party, including an institution, fails to perform any duty

imposed on it under the procedure,

any party may request the Court to take the necessary measure,
unless the appointment procedure agreed upon by the paities
provides other means for securing the appointment.

(6) No appointment made pursuaht to subsections (4) or (5) of this Section.
shall be challenged except in accordance with the provisions of this Act.

(7) The Court or appointing authority exercising its power of appointment
under this Section shall make the required appointment within fourteen (14)
days of the request and shall have due regard to any qualifications required of
the arbitrator by the arbitration agreement and such other considerations as
are likely to secure the appointment of an independent and impartial
arbitrator, and, in the case of a sole or third arbitrator, shall take into account
as well the advisability of appointing an arbitrator of a nationalify other than
those of the parties.

appointment as arbitrators, their full names, addresses and
nationalities shall be indicated, together with a description of
their qualifications.

(4) Save as otherwise specifically provided under this Bill, where, under
an appointment procedure agreed upon by the parties -

Retained

Retained

Retained

Deleted

(5) The appointing authority, arbitral institution or Court exercising its
power of appointment under this section shall make the required
appointment within thirty (30) days of the request and shall have die
regard to any qualifications required of the arbitrator by the arbitration
agreement and ito such considerations as are likely to secure the
appointment of an independent and impartial arbitrator, and, in the case of
a sole or third arbitrator, shall take into account as well the advisability of
appointing an arbitrator of a nationality other than those of the parties.

Umpire

8. (1) Where the parties have agreed that there is to be an umpire, théy may
agree what the functions of the umpire are to be, and in particular-

whether the umpire is to attend the proceedings, and

(a)

Umpire

8. Deleted

Clause 8 has been
deleted as it has
become  irrelevant
due to
incompatibility with
the intention of the
Bill.
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(b) when the umpire is to replace the other arbitrators as
the tribunal with power to make decisions, orders and
awards.

(2) If or to the extent that there is no such agreement, the following
provisions apply. :

(a) The umpire shall attend the proceedings and be supplied with the same
documents and other materials as are supplied to the other arbitrators.

(b) Decisions, orders and awards shall be made by the other arbitrators
uniess and until they cannot agree on a matter relating to the arbitration.
In that event they shall forthwith give notice in writing to the parties and
the umpire, whetreupon the umpire shall replace them as the tribunal
with power to make decisions, orders and awards as if he were sole
arbitrator.

(c) If the arbitrators cannot agree or if any of them fails to join in the giving
of notice, any party to the arbitral proceedings may (upon notice to the
other parties and to the tribunal) apply to the Court, which may order
that the umpire shall replace the other arbitrators as the tribunal with
power to make decisions, orders and awards as if he were sole arbitrator.

(d) The provisions of this Act in relation to the appointment, challenge and
removal of a third and presiding arbitrator shall also apply to the
appointment, challenge and removal of an umpire.

Grounds for challenge

9. (1) When a person is approached in connection with his or her possible
appointment as an arbitrator, he or she shall disclose any circumstances Tikely
to give rise to justifiable doubts as to his or her impartiality or independence.
An arbitrator, from the time of his or her appointment and throughout the
arbitral proceedings, shall without delay disclose any such circumstances to
the parties unless they have already been informed of them by him or her.

(2} An arbitrator may be challenged only if:

Grounds for challenge

9. (1) Retained as in the Bili

(2} An arbitrator may be challenged only if circnmstances exist that
give rise to justifiable doubts as to the Arbitrator’s impartiality or

Amended so as to
comply with the
United Nations
Commission on
International Trade
Law.
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(a) circumstances exist that give rise to justifiable doubts as to his or her
impartiality or independence; or

(b) if he or she is physically or mentally incapable of conducting the
proceedings, or there are justifiable doubts as to arbitrator’s eapacity
o do so; or

(c) if he or she has refused to use all reasonable dispatch in conducting
the proceedings or making the award and that, as a resuli, the
applicant has suffered, or is at manifest risk from suffering,
substantial injustice; or

(d) if he or she does not possess qualifications agreed to by the parties.
(3) A party may challenge an arbitrator it appointed, or in whose

appointment it has participated, only for reasons of which it becomes aware
after the appointment has been made.

independence, or does not possess qualifications agreed to by the
parties, provided that a party may challenge the arbitrator it
appointed, or in whose appoeintment it has participated, only for
reasons of which it becomes aware after the appomtment has been
made.

Deleted

Deleted

Deleted

Deleted

(3) Deleted

Challenge procedure

10. (1) The parties may agree on a procedure for challenging an arbitrator,
subject to the provisions of subsection (3) of this Section.

(2) Failing such agreement, a party who intends to challenge an arbitrator
shall, within fourteen (14) days after becoming aware of the constitution of
the arbitral tribunal or after becoming aware of any circumstance referred to
in Section 9(2), send a written statement of the reasons for the challenge to
the arbitral tribunal. Unless the challenged arbitrator withdraws from his or
her office or the other party agrees to the challenge, the arbitral tribunal shall
decide on the challenge.

Challenge Procedure

10. (1) Retained as in the Biil

(2) Where no such agreement is reached between the parties under
subsection (1) of this sectien, a party who intends to challenge an
arbitrator shall, within fourteen (14) days after becoming aware of the
constitution of the arbitral tribunal or after becoming aware of any
circumstance referred to in Section 8 (2), send a written statement of the
reasons for the challenge to the arbitral tribunai and unless the challenged
arbitrator withdraws from his or her office or the other party agrees to the
challenge, the arbitral tribunal shall decide on the challenge.

Clauses 10 and 11,
have been redrafted
to give congruent

application to
Sections 241 and
242 of the

Constitution of the
Federal Republic of
Nigeria 1999, as
amended, which
allow appeals of
High Court
decisions fo  the
Court of Appeal.
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(3) If a challenge under any procedure agreed upon by the parties or
under the procedure of subsection (2) of this Section is not successful, the
challenging party may request, within thirty (30) days after having received
notice of the decision rejecting the challenge, the Court to decide on the
challenge, which decision shall be subject to no appeal; while such a request
is pending, the arbitral tribunal, including the challenged arbitrator, may
continue the arbitral proceedings and make an award.

(4) Where the Court removes an arbitrator, it may make such order as it
thinks fit with respect to the arbitrator’s entitlement (if any) to fees or
expenses, ot the refund of any fees or expenses already paid.

(5) The arbitrator concerned may appear and be heard by the Court, with
or without legal representation, before the Court makes any decision under
this Section.

(3) If a challenge under any procedure agreed upon by the parties or
under the procedure of subsection (2) of this Section is not successfiil, the
challenging party may request the Court, within thirty (30) days after
having received notice of the decision rejecting the challenge, to decide on

the challenge, which—decision—shall-be—subjectto-no-appeal; and while

arbitrator, may continue the arbitral proceedings and make an award.

(4) Retained as in the Bill

(5) The arbitrator concerned may appear and be heard by the Court,
with or without legal representation, before the Court makes any decision
under subsections (3) and (4) this Section.

such a request is pending, the arbitral tribunal, including the challenged |

Failure or impossibility to act

11. (1) If an arbitrator becomes de jure or de facto unable to perform his or
her functions or for other reasons fails to act without undue delay, his or her
mandate terminates if he or she withdraws as arbitrator or if the parties agree
on the termination. Otherwise, if a controversy remains concerning any of
these grounds, any party may request the Court to decide on the termination
of the mandate, which decision shall be subject to no appeal.

(2) If, under this Section or Section 10(2), an arbitrator withdraws from
his or her office or a party agrees to the fermination of the mandate of an
arbitrator, this does not imply acceptance of the validity of any ground
referred to in this Section or Section 9(2).

Failure or Impossibility to Act

11. (1) Where, by reasons of law or fact an arbitrator becomes unable
to perform his or her functions or act without undue delay, the
mandate of the arbitrator shall be terminated upon withdrawal by the
arbitrator or by agreement of the pasties on the termination and
where there is any dispute between the parties as to the grounds upon
which the mandate is sought to be determined, any party may request
the Court to decide on the termination of the arbitrator’s mandate. whieh

locision chall be.cab: L

{2) If, under this Section or Section 9 (2}, an arbitrator withdraws from
his or her office or a party agrees to the termination of the mandate of an
arbitrator, this does not imply acceptance of the validity of any ground
referred to in this Section or Section 8 (2).

Ditio

Appointment of substitute Arbitrator

12. Where the mandate of an arbitrator terminates under Section 10 or 11 or
because of his or her withdrawal from office for any other reason or because
of the revocation of his or her mandate, a substitute arbitrator shall be
appointed according to the rules that were applicable to the appointment of
the arbitrator being replaced.

Appointment of Substitute Arbitrator

12. Where the mandate of an arbitrator terminates under Section 9 or 10
or because of his or her withdrawal from office for any other reason or
because of the revocation of his or her mandate, a substitute arbitrator
shall be appointed according to the rules that were applicable to the
appoiniment of the arbitrator being replaced.
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Resignation, Death and Cessation of Office of an Arbitrator

13. (1) The parties may agree with an arbitrator as to the consequences of the
arbitrator's resignation as regards: :

(a) the arbitrator's entitlement, if any, to fees or expenses; and
(b) any liability incurred by the arbitrator.

{(2) Where there is no such agreement, the following provisions shall
apply:

(a) an arbitrator who resigns his appointment may (upon notice to the
parties) apply to the appointing authority designated by the parties or,
failing such designation, apply to the Court:

(1) to grant the arbitrator relief from any liability
thereby incurred by the arbitrator; and
(i) to make such order as it thinks fit with respect to the arbitrator’s

entitlement, if any, to fees or expenses or the refund of any fees
or expense already paid.

(b) If the appointing authority or, where applicable, the Court is satisfied
that in all the circumstances it was reasonable for the arbitrator to
resign, 1t may grant such relief as mentioned in subsection (2)(a) above
on such terms as it thinks fit. Any such decision shall be final and shall
not be subject to appeal.

(3) The authority of an arbitrator is personal and ceases upon the death of
such arbitrator.

(4) The authority of an arbitrator shall not be revoked by the death;

bankruptcy, insolvency or other change in circumstance of any party by
whom the arbiirator was appointed.

Resignation Withdrawal, Death and Cessation of Office of an
Arbitrator

13. (1) The parties may agree with an arbitrator as to the consequences of
the arbitrator's resignation withdrawal from his or her office as regards:

(a) Retained as in the Bill
(b) Retained as in the Bill

(2) Where there is no such agreement referred to in subsection (1) of
this section, the following provisions shall apply: o

(a) an arbitrator who resigns withdraws from his or her appointment
may, upon notice to the parties, apply to the appointing authority
designated by the parties or, failing such designation, apply to the
Court:

(i) Retained as in the Bill

(ii) Retained as in the Bill

(b) If the appointing authority or, where applicable, the Court is
satisfied that in all the circumstances it was reasonable for the

in subsection (2) (a) of this section abeve on such terms as it thinks

fit. Asny-such-decisionshall be-final and-shall-net-be—subjectio
appeak:

(3) Subject to subsection (6) of this section, the authority of an
arbitrator is personal and ceases upon the death of such arbitrator.

(4} Deleted

arbitrator to resign withdraw, it may grant such relief as mentioned |
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(5) Where an arbitrator ceases to hold office as the result of a successful
challenge, by termination, resignation or death, the parties may agree —

(a) whether and if so, to what extent the previous proceedings should
stand; and

(b) in the event of the death of the arbitrator, the sum, if any, to be paid
to the estate of the arbitrator for work done and the refund of

expenses incurred.

(6) If and to the extent that there is no such agreement, the Tribunal, when
reconstituted, shall determine:

(a) whether and, if so, to what extent the previous proceedings shall stand;
(b) the sum (if any) payable to the estate of the deceased arbitrator; and
(7) The arbitrator’s ceasing to hold office shall not affect any appointment

made by him (alone or jointly) of another arbitrator, in particular, any
appointment of a presiding arbitrator or umpire.

{5) Where the mandate of an arbitrator terminates nnder section 16
of this Bill, or the arbitrator withdraws or dies, ceases+to-hold-officeas

the parties may agree

(a) Retained as in the Bill

(b) Retained as in the Bill

(6) Retained as in the Bill

(7) The fact that an arbitrator ceases to hold office, shall not affect

any appointment made by him, either alone or jointly, whether it be the

appointinent of ancther arbitrator or —in-particelar,any-appeintment-of a
presiding arbifrator. er-umpire:

Appointment, challenge and removal of Umpire

14. The provisions of this Act in relation to the appointment, challenge,
resignation, removal or replacement of an arbitrator shall also apply to the
appointiment, challenge, resignation, removal or replacement of an umpire.

14.

Appointment, Challenge and Removal of Umpire

Deleted

Immunity
Immunity of arbitrator, ampire and arbitral institution
15. (1) An arbitrator (including an emergency arbitrator), umpire, appointing

authority or an arbitral institution is not liable for anything done or omitted in
the discharge or purported discharge of their functions as provided in this

15.
appointing authority or an arbitral institution is not liable for anything
done or omitted to be done in the discharge or purported discharge of

Bnpnmity

Immunity of Arbitrator, Appeinting Authority and Arbitral
Institution

(1) An arbitrator, including an emergency arbitrator,—umpire;

This clause  was
redrafted o  exclude
the provision on
Umpire, which was
earlier deleted.
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Act, unless their action or omission is shown to have been in bad faith.

(2) Subsection (1) of this Section applies to an employee of an arbitrator,
an umpire or an arbitral institution as it applies to the arbitrator, the umpire or
the arbitral institution in question.

(3) This Section does not affect any liability incurred by an arbitrator by
reason of the arbitrator’s resignation.

their functions as provided in this Bill, unless their action or omission is
shown to have been in bad faith.

(2) Subsection (1) of this Section applies to an employee of an
arbitrator, appointing authority, an—umpire or an arbitral institution as it
applies to the arbitrator, the umpire appointing authority or the arbitral
institution in question. '

(3) This section does not affect any liability incurred by an arbitrator
by reason of the arbitrator’s resigaation withdrawal under section 12 of

Jurisdiction of Arbitral Tribunal
Competence of arbitral tribunal to rule on its jurisdiction

16. (1) The arbitral tribunal shall rule on its own jurisdiction, including any
objections with respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause which forms part of a
contract shall be treated as an agreement independent of the other terms of
the contract. A decision by the arbitral tribunal that the contract s null and
void shall not entail ipso jure the invalidity of the arbitration clause.

(2) A plea that the arbitral tribunal does not have jurisdiction shall be
raised pot later than the submission of the points of defence. A party is not
precluded from raising such a plea by the fact that it has appointed, or
participated in the appointment of, an arbitrator. A plea that the arbitral
tribunal is exceeding the scope of its authority shall be raised as soon as the
matter alleged to be beyond the scope of its authority is raised during the
arbitral proceedings. The arbitral tribunal may, in either case, admit a later
plea if it considers the delay justified.

(3) The arbitral tribunal may rule on any plea referred to it under
subsection (2) of this Section, either as a preliminary question or in an award
on the merits and such ruling shail be final and binding. Where the arbitral

this Bill. . i
: Jurisdiction of Arbitral Tribunal

Competence of Arbitral Tribunal to Rule on its Jurisdiction

16. (1) The arbitral tribunal shall rule on its own jurisdiction, including
any objections with respect to the existence or validity of the arbitration
agreement.

(2) For that purpose, an arbitration clause which forms part of a contract
shall be treated as an agreement independent of the other terms of the
contract and a decision by the arbitral tribunal that the contract is nall and
void shall not entail ipso jure the invalidity of the arbitration clause.

(3) In any arbitral proceedings, a plea that the arbitral tribunal does not
have jurisdiction shall be raised not later than the submission of the points
of defence and party is not precluded from raising such a plea by the fact
that it has appointed a participated in the appointment of, an arbitrator.

'{4) A plea that the arbitral tribunal is exceeding the scope of its authority
shall be raised as soon as the matter alleged to be beyond the scope of its
authority is raised during the arbitral proceedings and the arbitral tribunal
may, in either case, admit a later plea if it considers the delay justified.

(5) The arbitral tribunal may rule on any plea referred to it under
subsection (3) of this Section, either as a preliminary question or in an

award on the merits and such ruling shall be final and binding.
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tribunal rules upon its jurisdiction as a preliminary question, it may continue
with the proceedings and make an award notwithstanding that a party has
recourse to a Court in respect of such ruling.

(5) Where the arbitral tribunal rules upon its jurisdiction as a preliminary
question, it may continue with the proceedings and make an award
notwithstanding that a party had recourse to a Court in respect of such
ruling except where the court makes an order staying the proceedings.

Rules applicable to substance of dispute

17. (1) The arbitral tribunal shall decide the dispute in accordance with such
rules of law as are chosen by the parties as applicable to the substance of the
dispute. Any designation of the law or legal system of a given jurisdiction or
territory shall be construed, unless otherwise expressed, as directly referring
to the substantive law of that jurisdiction or territory and not to its conflict of

law rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply .
the law determined by the conflict of law rules which it considers applicable.

(3) The arbitral tribunal shall not decide ex aequo et bono or as amiable
compositeur, unless the parties have expressly authorised it to do so.

(3) In all cases, the arbitral tribunal shall decide in accordance with the
terms of the contract and shall, where established by credible evidence, take
account of the usages of the trade applicable to the transaction.

Rules Applicable to Substance of Dispute

17. (1) The arbitral tribunal shall decide the dispute in accordance with
such rules of law as are chosen by the parties as applicable to the
substance of the dispute.

(2) Any designation of the law or legal system of a given jurisdiction or
territory shall be construed, unless otherwise expressed, as directly
referring to the substantive law of that jurisdiction or territory and not to
its conflict of law rules. '

(3) Where parties fail to choose or designate apy law or legal
system of a given jurisdiction or territory as required in subsection (1)
of this section, Eaili renation by jes; the arbitral tribunal
shall apply the law determined by the conflict of law rules which it
considers applicable. :

(4) The arbitral tribunal shall not decide ex aequo et bono or as amiable
compositeur, unless the parties have expressly authorised it to do so.

(5) In all cases, the arbitral tribunal shall decide in accordance with the
terms of the contract and shall, where established by credible evidence,
take account of the usages of the trade applicable to the transaction.

Interim Measures of Protection and Emergency Relief
Appointment of an Emergency Arbitrator

18. (1) A party requiring urgent relief (“Emergency Relief”) may, concurrent

Interim Measures of Protection and Emergency Relief

Appointment of an Emergency Arbitrator

18. (1) A party requiring urgest emergency relief “Emergeney Relief?) -

Clauses 18 and 19
of the Bill,
renumbered as

clauses 17 and 18

were redrafted to
avoid conflicts
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with or following the filing of a request for a dispute to be referred fo
arbitration but prior to the constitution of the arbitral tribunal, submit an
application (the “Application”) for the appointment of an emergency
arbitrator (the “Emergency Arbitrator™) to any arbitral institution designated
by the parties, or, failing such designation, to the Court.

(2) Two copies of the Application shall be provided. One copy will be for
the the arbitral institution or, where applicable, the Court. The arbitral
institution or Court will forward the other copy to the Emergency Arbitrator
in the event he or she is appointed.

3) The application shall include the following information:

(a) a statement of the Emergency Relief sought;

(b) the name in full, description, address and other contact details of each
of the parties; ‘

(¢) a description of the circumstances giving rise to the application and
of the underlying dispute referred to arbitration;

(d) the reasons why the applicant needs the Emergency Relief on an
urgent basis that cannot await the constitution of an arbitral tribunal;

(e) the reasons why the applicant is entitled to such Emergency Relief;
and

(f) any relevant agreement(s) and, in particular, the arbitration
" agreement(s).

(4) The application may contain such other documents or information as
the applicant considers appropriate or as may contribute to the efficient
examination of the application. :

may, concurrent with or following the filing of a request for a dispute to
be referred to arbitration but prior to the constitution of the arbitral
tribunal, submit an application {the-“Application™ for the appointment of
an emergency arbitrator (the—“Emergency—Axbitrater”} to any arbitral

institution designated by the parties, or, failing such designation, to the
Court.

- (2) The pai'ty requiring the appeintment of am emergency
arbitrator, shall provide at least Ten (10) copies of the application to
the arbitral institution or the Court as the case may be and upon

appointment of the emergency arbitrator, the arbitral institution or
the court shall forward a copy of the said application to the

| emergency arbitrator so appointed.

(3) Retained

(@ Retained

(b) Retained
()] Retéined
{d) Retained
(e) Retained
(f) Retained

(4) Retained as in the Bill

between the bill and
arbitration rules, |
particularly, as it
relates to timelines
for emergency
proceedings.
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(5) If the arbitral institution or Court determines that it should accept the
application, it shall appoint an emergency arbitrator within two (2) business
days after the date the application is received.

(6) Once the Emergency Arbitrator has been appointed, the arbitral
institution or Court shall immediately notify the Emergency Arbitrator and
other party or parties named in the application, no later than the close of
business on the business day following the date the application is granted, or
such other time (not exceeding two (2) business days) as the arbitral
institution or Court considers to be appropriate in the circumstances.
Thercafter, all written communications from the parties shall be submitted
directly to the Emergency Arbitrator with a copy to the other party.

(7) Every emergency arbitrator shall be and remain impartial and
independent of the parties involved in the dispute. A prospective emergency
arbitrator shall sign and deliver to the parties a statement of acceptance,
availability, impartiality and independence.

(8) Unless otherwise agreed by the parties, an emergency arbilrator shall
not act as an arbitrator in any arbitration relating to the dispute that gave rise
to the application.

(9) This Section and Article 27 of the First Schedule to this Act are not
intended to prevent any party from seeking urgent interim measures from a
Court under Section 21 of this Act, at any time prior to making an application
for such measures, and in appropriate circumstances thereafier pursuant to
this Act. Any application for such measures from a competent Court shall not
be deemed to be an infringement or a waiver of the arbitration agreement.

(5) If the arbitral institution or Court determines that it should accept
the application, it shall, unless the parties otherwise agree, appoint an
emergency arbitrator within two (2) business days after the date the
application is received. :

(6) Once the Emergency Arbitrator has been appointed, the arbitral
institution or Court shall immediately notify the Emergency Arbitrator and
other party or parties named in the application, no later than the close of
business on the business day following the date the application is granted,
or such other time, not exceeding two (2) business days as the arbitral
institution or Court considers to be appropriate in the circumstances and
thereafter, all written communications from the parties shall be submitted
directly to the Emergency Arbitrator with a copy to the other party.

(7) Every emergency arbitrator shall be and remain impartial and
independent of the parties involved in the dispute. '

(8) A prospective emergency arbitrator shall sign and deliver to the
parties a statement of acceptance, .availability, impartiality and
independence.

{9) Retained as in the Bill

(10) Section and Article 27 of the First Schedule to this Bill are not
intended to prevent any party from seeking urgent emergency interim
measures from a Court under Section 19 of this Bill, at any time prior fo
making an application for such measures, and in appropriate
circumstances thereafter pursuant to this Bill.

(i1) Any application for such measures from a competent Court shall not
be deemed to be an infringement or a waiver of the arbitration agreement.
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Challenge of an emergency arbitrator

19. (1) A challenge against the appointment of the Emergency Arbitrator
must be made within three (3) days from receipt by the party making the
challenge of the notification of the appointment or from the date when that
party was informed of the facts and circumstances on which the challenge is
based, if such date is subsequent to the receipt of such notification. The

provisions of this Act in relation to the grounds for challenge of an arbitrator
shall also apply to the grounds for challenge of an emergency arbitrator.

(2) The arbitral institution or Court that appoinied the Emergency
Arbitrator will decide the challenge after a reasonable opportunity has been
afforded to the Emergency Arbitrator and the parties to provide submissions
in writing, but no later than three business days after the date of the
challenge.

(3) Where an emergency arbitrator dies, has been successfully challenged,
has been otherwise removed, or has resigned, the arbitral institution or Court
shall appoint a substitute emergency arbitrator within iwo (2) business days
thereof. If the emergency arbitrator is replaced, the Emergency Relief
proceedings shall resume at the stage where the Emergency Arbitrator was
replaced or ceased to perform his or her functions, unless the substitute
Emergency Arbitrator decides otherwise.

Challenge of an Emergency Arbitrator
19. (1) Unless the parties otherwise agree:

(2) A challenge against the appointment of the Emergency Arbitrator
must be made within three (3) days from receipt by the party
making the challenge of the notification of the appointment or
from the date when that party was informed of the facts and
circumstances on which the challenge is based, if such date is
subsequent to the receipt of such notification.

(b) The provisions of this Bill reléting to the grounds for challenge of
" an arbitrator (section 8) shall also apply to the grounds for
challenge of an emergency arbitrator.

(2) Retained

(3) Where an emergency arbitrator dies or has been successfully
challenged or has been otherwise removed, or has resigned; withdrawn,
the arbitral institution or Court shall appoint a substitute emergency
arbitrator within two (2) business days thereof.

{(4) Where the emergency arbitrator is replaced, the Emergency Relief
proceedings shall resume at the stage where the Emergency Arbitrator was
replaced or ceased to perform his or her functions, unless the substitute
Emergency Arbitrator decides otherwise.

Ditto

Seat of the Emergency Relief Proceedings

20. (1) If the parties have agreed on the seat of arbitration, such seat shall be

Seat of the Emergency Relief Proceedings

20. (1) If the parties have agreed on the seat of arbitration, such seat shall
be the seat of the Emergency Relief proceedings.

the seat of the Emergency Relief proceedings. Where the parties have not
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agreed on the seat of the arbitration, the arbitral institution or Court that
appointed the Emergency Arbitrator shall fix the seat of the Emergency
Relief Proceedings, without prejudice to the arbitral tribunal’s determination
of the seat of arbitration pursuant to Section 34 of this Act.

(2) Any meetings with the Fmergency Arbitrator may be conducted
through a meeting in person at any location the Emergency Arbitrator
considers appropriate or by video conference, telephone or similar means of
communication. '

(2) Where the parties have not agreed on the seat of the arbitration, the
arbitral institution or Court that appointed the Emergency Arbitrator shall
| fix the seat of the Emergency Relief Proceedings, without prejudice to the

arbitral tribunal’s determination of the seat of arbitration pursuant to
Section 32 of this Bill.

(3) Retained as in the Bill

Power of Court to grant interim measures of protection

21. Without prejudice to Section 18 of this Act, a Court shall have the power
to issue interlm measures of protection for the purposes of and in relation to
arbitration proceedings whose seat is in the Federal Republic of Nigeria or in
another country as it has for the purpose of and in relation to proceedings in
the Courts and shall exercise that power within fifteen {15) days of any
application, in accordance with the rules set out in the third schedule to this
Act.

Power of Court to Grant Interim Measures of Protection

21. Without prejudice to Section 16 of this Bill, a Court shall have the
power to issue interim measures of protection for the purposes of and in
relation to arbitration proceedings whose seat is in the Federal Republic of
Nigeria or in another country as it has for the purpose of and in relation to
proceedings in the Courts and shall exercise that power within fifteen (15)
days of any application, in accordance with the rules set out in the third
schedule to this Bill.

Power of arbitral tribunal to grant interim measures

22. (1) Unless otherwise agreed by the parties, the arbitral tribunal may, at
the request of a party, grant interim measures.

(2) An interim measure is any temporary measure, whether in the form of
an award or in another form, by which, at any time prior to the issuance of the
award by which the dispute is finally decided, the arbitral tribunal orders a

party to:

(a) Maintain or restore the status quo pending determination of the
dispute; :

(b) Take action that would prevent, or refrain from taking action that
is likely to cause, current or imminent harm or prejudice to the
arbitral process itself;

Power of Arbitral Tribunal to Grant Interimn Measures

22. Retained as in the Bill
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(c) Provide a means of preserving assets out of which a subsequent
award may be satisfied; or

(d) Preserve evidence that may be relevant and material to the
resolution of the dispute, or preserve the subject matter of the

arbitration itself.

Conditions for grant of interim measures

23. (1) The party requesting an interim measure under Section 22 (2) (a), (b)
and (¢} shall satisfy the arbitral tribunal that: _

(a) Harm not adequately reparable by an award of damages is likely to
result if the measure is not ordered, and such harm substantially
outweighs the harm that is likely to result to the party against
whom the measure is directed if the measure is granted; and

(b) There is a reasonable possibility that the requesting party will
succeed on the merits of the claim, provided that any determination
on this possibility shall not affect the discretion of the arbitral
tribunal in making any subsequent determination.

(2) With regard to a request for an interim measure under section 22(2)(d),
the requirements in paragraphs (a) and (b) of subsection 1 of this Section
shall apply only to the extent the arbitral tribunal considers appropriate.

Conditions for Grant of Interim Measures

23. (1) The party requesting an interiﬁl measure under Section 20 (2) (a),
(b) and (c) shall satisfy the arbitral tribunal that:

(a) Harm not adequately reparable by an award of damages is
likely to result if the measure is not ordered, and such haem
damage substantially outweighs the harm damage that 1s likely
to result to the party against whom the measure is directed if the

_ measure is granted; and '
Retamed

(2) With regard to a reguest for an interim measure under section 20
{(2)(d), the requirements in paragraphs (a) and (b) of subsection I of this
Section shall apply only to the extent the arbitral tribunal considers
appropriate.

Applications for Preliminary Orders

24, (1) Unless otherwise agreed by the parties, a party may, without notice to
any other party, make a request for an interim measure together with an
application for a Preliminary Order directing a party not to frustrate the
purpose of the interim measure requested.

(2) The arbitral tribunal may grant a preliminary order provided it
considers that prior disclosure of the request for the interim measure to the
party against whom it is directed risks frustrating the purpose of the measure.

(3) The conditions defined under Section 23(1) of this Act apply to any

Applications for Preliminary Orders

24. (1) Retained

(2) Retained

(3) The conditions defined under Section 21 (1) of this Bill apply to any
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preliminary order, provided that the harm to be assessed under Section
23(1)(a) is the harm likely to result from the order being granted or not. .

preliminary order, provided that the harm to be assessed under Section 21
(1)(a) is the barm damage likely to result from the order being granted or

Specific regime for preliminary orders

25. (1) Immediately afier the arbitral tribunal has made a determination in
respect of an application for a preliminary order, the arbitral tribunal shall
give notice to all parties of the request for the interim measure, the
application for the preliminary order, the preliminary order, if any, and all
other communications, including the content of amy oral commumcatlon
between any party and the arbitral tribunal in relation thereto.

(2) The arbitral tribunal shall give an opportunity to any party against
whom a preliminary order is directed to present its case at the earliest
practicable time.

(3) The arbitral tribunal shall decide promptly on any objection to the
preliminary order.

(4) A preliminary order shall expire after twenty (20) days from the date on
which it was issued by the arbitral tribunal. Hewever; Although, the arbitral
tribunal may issue an interim measure adopting or modifying the preliminary
order, after the party against whom the preliminary order is direcied has been
given notice and an oppertunity to present its case.

(5) A preliminary order shall be binding on the parties but shall not be
subject to enforcement by a Court and such a preliminary order does not
constitute an award. '

not.
' Specific Preliminary Orders

25. Retained as in the Bill

Modification, suspension and termination of interim measures and
preliminary orders

26. The arbitral tribunal may modify, suspend or terminate an interim
measure or a preliminary order it has granted, upon application of any party
or, in exceptional circumstances and upon prior notice to the parties, on the
arbitral tribunal’s own initiative where —

Modification, Suspension and Termination of lnterim Measures and
Preliminary Orders

26. The arbitral tribunal may modify, suspend or terminate an interim
measure or a preliminary order it has granted, upon application of any
party or, in exceptional circumstances and upon prior notice to the parties,
on the arbitral tribunal’s own initiative including but not limited to
where — ‘
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(a) important facts were concealed from the Tribunal;
(b) the interim measures or preliminary order was fraudulently
obtained;

{c) facts come to the knowledge of the tribunal, which, if the
tribunal had known at the material time, it would not have
granted the order; and it is just and equitable in the
circumstance to modify, suspend or terminate the order.

(@  Retained

) Retained

(c) Retained

Order by the arbitral tribunal for provision of security

27. (1) The arbitral tribunal may require the party requesting an interim
measure to provide appropriate security in connection with the measure.

(2) The arbitral tribunal shall require the party applying for a preliminary
order to provide security in connection with the order unless the arbitral
tribunal considers it inappropriate or unnecessary to do so.

Order by the Arbitral Tribunal for Provision of Security

27. Retained as in the Bili

Disclosure of material change in circumstances

28. (1) The party requesting an interim measure shall promptly disclose any
material change in the circumstances upon which the measure was requested
or granted.

(2) The party applying for a preliminary order shall disclose to the arbitral
tribunal all circumstances that are likely to be relevant to the arbitral
tribupal’s determination whether to grant or maintain the order, and such
obligation shall continue until the party against whom the order has been
requested has had an opportunity to present its case. Thereafter, the applying
party shall have the same disclosure obligation with respect to- the
preliminary order that a requesting party has with respect to an interim
measure under subsection (1) of this Section.

Disclosure of Material Change in Circumstances

28. (1) Retained as in the Bill

(2) The party applying for a preliminary order shall disclose to the arbitral
tribunal all circumstances that are likefy to be rclevant to the arbitral
tribunal’s determination whether to grant or maintain the order, and such
obligation shall continue until the party against whom the order has been
requested has had an opportunity to present its case.

(3) The party applying shall have the same disclosure obligation with
respect to the preliminary order that a requesting party has with respect to
an interim measure under subsection (1) of this Section.

Costs and damages

29. The party requesting an interim measure or applying for a preliminary
order shall be liable for any costs and damages caused by the measure or the

Costs and Damages

29. (1) The party requesting an interim measure or applying for a
preliminary order shall be liable for any costs and damages caused by the
measure or the order to the party against whom it is directed if the arbitral

order to the party against whom it is directed if the arbitral tribunal later
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determines that, in the circumstances, the measure or the order should not
have been granted. The arbitral tribunal may award such costs and damages
at any point during the proceedings.

tribunal later determines that, in the circumstances, the measure or the
order should not have been granted.

(2) The arbitral tribunal may award such costs and damages at any point
during the proceedings.

Recognition and enforcement of interim measures

30. (1) An interim measure issued by an arbitral tribunal shall be binding
and, unless otherwise provided by the arbitral tribunal, shall, subject to
Section 31, be enforced upon application to the competent Court, irrespective
of the country in which it was issued, subject to the provisions of sub-sections

(2) and {3} of this Section.

(2) The party who is seeking or has obtained recognition or enforcement
of an interim measure shall promptly inform the Court of any termination,
suspension or modification of that interim measure.

(3) The Court to which a request for recognition and enforcement of an
interim measure is presented may, if ‘it considers it proper, order the
requesting party to provide appropriate security if the arbitral tribunal has not
already made a determination with respect to security or where such a
decision is necessary to protect the rights of third parties.

Recognition and Enforcement of Interim Measures

30. (1) An interim measure issued by an arbitral tribunal shall be binding
and, unless otherwise provided by the arbitral tribunal, shall, subject to

Section 29, be enforced upon application to the cempetent Court,
irrespective of the country in which it was issued, subject to the-provisions

eﬁsub-seeﬁeas—@}—a&d@-)—ef—th—ls Section 29 of this Bill.

{2) Retained as in the Bili

(3) Retained as in the Bill

Grounds for refusing recognition or enforcement of interim measures

31. (1) Recognition or enforcement of an interim measure may be refused
only:

(a) at the request of the party against whom it is invoked if the Court is
satisfied that:

(i) such refusal is warranted on the grounds set forth in Section 59

(2) (a) (i), (i), (i11), (iv), (v), (vi) or (vii) of this Act, or;

the arbitral tribunal’s decision with respect to the provision of
security in connection with the interim measure issued by the

(i)

Grounds for Refusing Recognition or Enforcement of Interim
measures

31. (1) Retained as in the Bill

(a) Retained as in the Bill

such refusal is warranted on the grounds set forth in

®
Section 57 (2) (a) (1), (11), (iii}, (zv), (v), (vi) or (vii) of
this Blll or;

(it) Retained as in the Biil
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arbitral tribunal has not been complied with; or

(iii)  the interim measure has been terminated or suspended by ihe
arbitral tribunal or, where so empowered, by a competent
authority in the Country in which the arbitration takes place
or under the law of which that interim measurc was granted;
or

(b) if the Court finds that:

(i} the interim measure is incompatible with the powers conferred
upon the Court, unless the Court decides to reformulate the
interim measure to the extent necessary to adapt it to ifs own
powers and procedures for the purposes of enforcing that interim
measure and without modifying its substance; or

(ii) any of the grounds set forth in Section 59(2)(b) apply to the
recognition and enforcement of the interim measure.

(2) Any determination made by the Court on any ground in Section 31 of
this Act shall be effective only for the purposes of the application to
recognize and enforce the interim measure. The Court where recognition or
enforcement is sought shall not, in making that determination, undertake a
review of the substance of the interim measure.

(iiiy  Retained as in the Bill

(b) if the Court finds that:

(i) Retained as in the Bill

(i) any of the grounds set forth in Section 57 (2)(b) apply to
the recognition and enforcement of the interim measure.

(2) Any determination made by the Court on any ground in subsection
(1) of this section, shall be effective only for the purposes of the
application to recognize and enforce the interim measure.

(3) The Court where recognition or enforcement is sought shall not, in
making that determination, undertake a review of the substance of the
interim measure.

Conduct of Arbitral Proceedings
Equal treatment of parties
32. In any arbitral proceedings, the arbitral tribunal shall ensure:
(a) that the parties are accorded equal treatment and that each paﬁy is
given full opportunity of presenting its case and;

~ (b) ensure a fair resolution of the dispute without unnecessary delay or
expense.

Conduct of Arbitral Proceedings
Eqgual Treatment of Parties

32. In any arbitral proceedings, the arbitral tribunal shall ensure that the
parties are —

(a) treated with equality and that each party is given a full
opportunity of presenting its case.

{b) Accorded a fair resolutxon of the dispute without unnecessary
delay or expense.
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Arbitral proceedings Arbitral Proceedifigs Thdisaﬁ et:ifause was
redr. to
emphasise the

33. (1) The arbitral proceedings shall be in accordance with the procedure
contained in the Arbitration Rules set out in the First Schedule to this Act
except as otherwise agreed by the parties.

(2) Where the rules referred to in subsection (1) of this Section contain no

provision in respect of any matter related to or connected with particular

arbitral proceedings, the arbitral tribunal may, subject to this Act, conduct the
arbitral proceedings in such a manner as it considers appropriate so as to
ensure a fair hearing.

(3) The power conferred on the arbitral tribunal under subsection (2) of
this section shall include the power to determine the admissibility, relevance,
materiality and weight of any evidence placed before it.

(4) Notwithstanding the provisions of this Act, the parties to an
international commercial agreement may, agree in writing that disputes m
relation to the agreement shall be referred to arbitration in accordance with
the Arbitration Rules set out in the First Schedule to this Act, or the
UNCITRAL Arbitration Rules or any other arbitration rules acceptable to the
parties.

parties:

(2) Where the agreed procedure or Rules referred to

as
with section 30 of this Bili.

(3) Retained as in the Bill

(4) Deleted

33. (1) Subject to the provisions of this Bill, the parties are free to
agree on the procedure to be followed by the arbitral tribunal in
conducting the proceedings, otherwise, the arbitral proceedings shall be
in accordance with the procedure contained in the Arbitration Rules set

out in the First Schedule to this Bill. exeept—&s—ethhepmse—&gfeed—by—the

in subsection (1)

of this section contain no provision in respect of any matter related to or
connected with particular arbitral proceedings, the arbitral tribunal may;
s&bjeet—te—thisﬂéreg— shall conduct the arbitral proceedmgs in such a manner

to be consistent

principle ~ of paity
autonomy. It is our
contempiation that
parties should
decide how the
proceedings are fo
be conducted.

The seat and place of the arbitration
34. (1) The seat of the arbitration shall be designated —

(a) by the parties to the arbitration agreement, or

(b) by any arbitral or other institution or person vested by the

parties with powers in that regard, or

The Seat and Place of the Arbitration

34. (1) Retained as in the Bill

such agreement;

or failing such authorisation;

(a) by the parties to the arbitration agreement, or failing

(b) by any arbitral or other institution or person vested
authorised by the parties with powers in that regard,

This clause was
redrafied to draw a
clear distinction
between the

't juridical seal of the

arbitration and the
physical place the
proceedings  take
place. [t Is also
intended to make
Nigeria a default
seat of Arbitration
in the absence of
parties’ agreement.
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(c) by the arbitral tribunal if so authorized by the parties, (c) by the arbitral tribunal if so authorized by the parties;

or determined, in the absence of any such designation, having (d) er-determined; in the absence of any such designation,
regard to the partics’ agreement and all the relevant it shall be determined, having regard to the parties’
circumstances. The expression 'seat of arbitration' shall mean agreement and all the relevant circumstances.

the juridical seat of the arbitration (for purposes of
determination of the law that will govern the arbitration).

(2) The parties may agree on the place of arbitration. Failing such | (2) Where the parties have not designated the seat of the arbitration
agreement, the place of arbitration shall be determined by the arbitral tribunal | and they have not authorized any arbitral or other institution or the
having regard to the circumstances of the case, including the convenience of | arbitral tribunal to designate the seat of the arbitration, then the seat
the parties. of the arbitration shall be any place in Nigeria as the arbitral tribunal
' may determine, unless the arbitral tribunal decides that a place in
another country should be the seat of the arbitration having regard to
all the relevant circumstances, including, but not limited to:

(a) the country with which the parties and the tramsaction
have the closest connection;

(b) the law that the parties have selected to govern their
substantive rights under the contract, and

(c) any law that the parties may have chosen to govern the
arbitration.

(3) Notwithstanding the provisions of subsection (2} of this Section, the | (3) Notwithstanding the provisions of subsections (1) and (2) of this
arbitral tribunal may, unless otherwise agreed by the parties, meet at any | Section, the arbitral tribunal may, unless otherwise agreed by the parties,
place it considers appropriate for -consultation among its members, for | meet at any place it considers appropriate for consultation among its
hearing witnesses, experts or the parties, or for inspection of goods, other | members, for hearing witnesses, experts or the parties, or for inspection of
property or documents. goods, other property or documents.

iy

(4) In this section the expression “seat of arbitration” shall means the
juridical seat of the arbitration for purposes of determination of the law
that will govern the arbitration.

Commencement of arbitral proceedings Commencement of Arbitral Proceedings

35. Unless otherwise agreed by the parties, arbitral proceedings in respect of | 35, Retained as in the Bill
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a particular dispute shall commence on the date on which a writtén
communication containing a request for the dispute to be referred to
arbitration is received by the respondent.

Application of Statutes of Limitation to arbitral proceedings

36. (1) The various Limitation Laws of the States apply to arbitral
proceedings as they apply to judicial proceedings provided, however, that in
computing the time prescribed by the applicable Limitation Laws for the
commencement of judicial, arbitral or other proceedings in respect of a
dispute which was the subject matter of—

(a) of an award which the court orders to be set aside or declares to
be of no effect, or :

(b) of the affected part of an award which the court orders to be set
aside in part, or declares to be part of no effect,

the period between the commencement of the arbitration and the date
of the order referred to in paragraph (a) or (b) shall be excluded.

(2) In determining for the purposes of the Limitation Laws when a cause
of action accrued, any provision that an award is a condition precedent to the
bringing of legal proceedings in respect of a matter to which an arbitration
agreement applies shall be disregarded.

(3) In this Part “Limitation Laws” means - the Limitation Laws applicable
in each of the States of the Federation and provisions in respect of limitation
as may be enacted by the National Assembly from time to time.

(4) In computing the time for the commencement of proceedings to
enforce an arbitral award, the period between the commencement of the
arbitration and the date of the award shall be excluded.

Application of Statutes of Limitation to Arbitral Proceedings

36. (1) The varieus Limitation Act Laws-of-the-States applies to arbitral
proceedings as they apply to judicial proceedings. previded;-however, that

(2) In computing the time prescribed by the applicable Limitation Isews
Act for the commencement of judicial, arbitral or other proceedings in
respect of a dispute which was the subject matter of —

(a) of an award which the court orders to be set astde or declares
to be of no effect, or

(b) of the affected part of an award which the court orders to be
set aside in part, or declares to be in part of no effect,

the period between the commencement of the arbitration and the
date of the order referred to in paragraph (a) or (b) of subsection
(1) of this section shall be excluded.

(2) In determining for the purposes of the Limitation Laws Act when a
cause of action accrued, any provision that an award is a condition
precedent to the bringing of legal proceedings in respect of a matter to
which an arbitration agreement applies shall be disregarded.

(3) Deleted

(4) In computing the time for the cq;ﬁmencement of proceedings to
enforce an arbitral award, the period between the commencement of the
arbitration and the date of the award shall be excluded. '

Language to be used in arbitral proceedings

37. (1) The parties may agree on the language or languages to be used in the

Language to be used in Arbitral Proceedings

37. (1) The parties are free to agree on the language or languages to be
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arbitral proceedings. Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the proceedings. This
agreement or determination, unless otherwise specified therein, shall apply to
any written statement by a party, any hearing and any award, decision or
other communication by the arbitral tribunal.

{2) The arbitral tribunal may order that any documentary evidence shall
be accompanied by a translation into the language or languages agreed upon
by the parties or determined by the arbitral tribunal.

used in the arbitral proceedings, but where they do mnot do so, the
language to be used shall be English.

(2) Any language or languages agreed upon by the parties or applied
under subsection (1) of this section, shali, unless a contrary intention
is expressed by the parties or the Arbitral Tribunal, be the language
or languages to be used in any written statements by the parties, in
any hearing, award decision or any other communication in the
course of the arbitration.

(2) Retained as in the Bili

Points of claim and defence

38. (1) Within the period agreed upon by the parties or determined by the
arbitral tribunal, the claimant shall, in its Poinis of Claim, state the facts
supporting the claim, the points at issue and the relief or remedy sought, and
the respondent shall state, in its Points of Defence, the response in respect of
those particulars, unless the parties have otherwise agreed on the required
elements of the points of claim and of defence.

(2) The parties may submit such further statements as they may agree or as
the arbitral tribunal may direct.

(3) The parties may submit with their statements under subsections (1) and
(2) of this Section, all the documents they consider to be relevant or they may
add a reference to the documents, or other evidence they hope to submit
during the course of the arbitral proceedings. '

(4) Unless otherwise agreed by the parties, a party may amend or
supplement the claim or defence during the course of the arbitral proceedings,
if the arbitra] tribunal considers it appropriate to allow such amendment or
supplement, having regard to the time that has elapsed before the making of
the amendment or supplement and the need to avoid unnecessary delay and
expense. :

Points of Claim and Defence

38. (1) The claimant shall in the points of claim and within the period
agreed upon by the parties or determined by the arbitral tribunal, the
elairpant-shall-in-Points-of Claim; state the facts supporting the claim, the
points at issue and the relief or remedy sought, and the respondent shall
state, in the Points of Defence, the response in respect of those particulars,
unless the parties have otherwise agreed on the required elements of the
points of claim and defence.

(2) Retained as in the Bill

{(3) Retained as n the Bill

(4) Retained as in the Bill
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Power of the arbitral tribunal as to remedies

39. (1) The parties may agree on the powers exercisable by the arbitral
tribunal as regards remedies.

(2) Unless otherwise agreed by the partles the arbitral tribunal has the
following powers:

(a) it may make a declaration as to any matter to be determined in the
proceedings.

(b) it may order the payment of a sum of money, in any currency claimed

by a party.
(c) The tribunal has the same powers as the couit —
(1 to order a party to do or refrain from doing anything;

{ii) to order specific performance of a contract (other than a contract:
relating to land);

(iii)  to order the rectification, setting aside or cancellation of a deed or
other document.

Power of the Arbitral Tribunal as te Remedies

39. Retained as in the Bill

Hearing and written proceedings

40. (1) Subject to any contrary agreement by the parties, the arbitral tribupal
shall decide whether the arbitral proceedings shall be conducted -

(a) by holding oral hearings for the presentation of evidence or oral
arguments; or

{b) on the basis of documents or other materials; or

(c) by both holding oral hearings and on the basis of documents or other

materials as provided in paragraphs (a) and (b) of this subsection,

and unless the parties have agreed that no hearing shall be held, the

40. (1) Retained as

(a)

©

)

Hearing and Written Proceedings

int the Bill
Retamed -

Retained

by a combination of the methods described in
paragraphs (a} and (b) of this subsection, and
unless the parties have agreed that no hearing be
held, the Arbitral Tribunal & shall hold such

Page 32 of 130




arbitral tribunal shall hold such hearings at an appropriate stage of the
proceedings if requested so to do by any of the parties.

(2) The arbitral tribunal shall give the parties sufficient advance notice of
any hearing and of any meeting of the arbitral tribunal, held for the purposes
of inspection of documents, goods, or other property.

(3) Except on the application for a Preliminary Order under Section 24 of
this Act, every statement, document or other information supplied to the
arbitral tribunal or other authority by one party shall be communicated to the
other party. Also any expert report or evidentiary document on which the
arbitral tribunal may rely in making its decision shall be communicated to the

parties.

(4) A copy of any expert report or evidentiary document on which the
arbitral tribunal may rely in making its decision shail be dehvered to the
parties.

(5) Unless otherwise agreed by the panieé, the arbitral tribunal may for the
pwrposes of the arbitral proceedings concermned:

(a) direct that a party to an arbiiration agreement or a witness who
gives evidence in proceedings before the arbitral tribunal be
examined on oath or on affirmation, and

(b) administer oaths or affirmations for the purposes of the
examination.

hearings at an appropriate stage of the proceedings
if requested so to do by any of the party.

(2) Retained as in the Bill

(3) Except on the application for a Preliminary Order under Section 24 of
this Act, every statement, document or other information supplied to the
arbitral tribunal or other authonty by one party shall be commumcated to
the other party Adsoun dentiary . >

{4) Any expert report or evidentiary document on which the arbitral
tribunal may rely in making its decision shall be delivered made available
to the parties. :

(5) Unless otherwise agreed by the parties, the arbitral tr'ibunai may for the
purposes of the arbitral proceedings concerned:

direct that a party to an arbitration agreement or a

(2)
witness who gives evidence in proceedings before the
arbitral tribunal be examined on oath or on affirmation,
and

(b) administer oaths or affirmations for the purposes of the

examination.

Consolidation and Concurrent hearing
41. (1) The Parties may agree-

(a) that the arbitral proceedings shall be consohdated w1th
other arbitral proceedings, or

(b) that concurrent hearings shall be held on such terms as
may be agreed.

Consolidation and Concurrent Hearing
41. (1) Retained as in the Bill

(a) that the an arbitral proceedings shall be consolidated with other
arbitral proceedings between the same parties, or

(b) that for the purpose of twe or more proceedings between the
same parties, concurrent hearings shall be held on such terms as

Redrafied to reflect
international  best
practice.
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(2) Unless the parties agree to confer such power on the tribunal, the
arbitral tribunal has no power to order consolidation of proceedings or
concurrent hearings.

(3) In deciding whether to consolidate, the arbitral tribunal shall take into
account the circumstances of the case. Relevant factors may include, but are
not lmited to, whether one or more arbitrators have been nominated or
confirmed in more than one of the arbitrations, and if so, whether the same or
different arbitrators have been confirmed.

(4) Where the arbitral tribunal decides to consolidate two or more
arbitrations, the arbitrations shall be consolidated into the arbitration that
commenced first, unless all parties agree or the arbitral tribunal decides
otherwise taking into account the circumstances of the case. The arbitral
tribunal shall provide copies of such decision to all parties and to any
confirmed arbitrators in all arbitrations.

(5) The consolidation of two or more arbitrations is without prejudice fo
the validity of any act done or order made by a Court in support of the
relevant arbitration before it was consolidated.

(6) Where the Arbitral Tribunal decides to consolidate two or more
arbitrations, the parties to all such arbitrations shall be deemed to have
waived their right to designate an arbitrator. The arbitrator(s) in the
proceedings into which the other arbitrations are consolidated shall continue
with the consolidated proceedings.

(7) Where any arbitrator ceases to act pursuant to subsection (6) of this
section, it shall be without prejudice to:

(a) the validity of any act done or order made by that arbitrator before his

may be agreed.

(2) Retained as in the Bill

(3) In deciding whether to consolidate proceedings or to hold
concurrent hearings, the arbitral tribunal shall take into account the
circumstances of the case, which Relevantfacters may include, but are
not limited to, whether one or more arbitrators have been nominated or
confirmed in more than one of the arbitral proceedings, and if so,
whether the same. or different arbitrators have been confirmed or
appointed.

(4) Where the Arbitral Tribunal decides to consolidate two or more
arbitral proceedings, the arbitral proceedings the-erbitrations shall be
consolidated into the arbiiral proceedings that commenced first, unless
all parties agree or the arbitral tribunal decides otherwise taking into
account the circumstances of the case.

(5) The Arbitral Tribunal shall provide copies of such decision to all
parties and to any confirmed arbitrator(s) in all arbitral proceedings.

(6) The consolidation of two or more arbitral proceedings is without
prejudice to the validity of any act done or order made by a Court in
support of the relevant arbitral proceedings before it was consolidated.

(7) Where the arbitral tribunal decides to consolidate two or more arbitral
proceedings, the parties to all such arbitral proceedings shall be deemed
to have waived their right to designate an arbitrator and arbitrator(s) in the |
proceedings into which the other arbitral proceedings are consolidated
shall continue with the consolidated proceedings.

(8) Where any arbitrator ceases to act pursuant to subsection (7) of this
section, it shall be without prejudice to:

(a) Retained as in the Bill
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or her appointment ceased;

(b) the arbitrator’s entitlement to foes and expenses subject to Sectwn
52(2) of this Act; and

(¢) the date when any claim or defence was raised for the purpose of
applying any Statutes of Limitation or any similar rule or provision.

(8) The parties waive any objection, on the basis of the arbitral tribunal's
decision to consolidate, to the validity and/or enforcement of any award made
by the arbitral fribunal in the consolidated proceedings.

(b) the arbitrator’s entitlement to fees and expenses subject to Section
50 (2) of this Act; and
(¢) Retained as in the Bill

(9) The partles shall not ob]ect waweﬁgf—ebjeet}eﬁ—en—the-basﬁ—ef—ﬂ%
i to the wvalidity and/or

enforcement of any award made by the arbltral tribunal in the consolidated
proceedings on the basis of the arbitral proceedings under this section.

Joinder of parties

42. (1) The Arbitral Tribunal shall have the power to allow an additional
party to be joined to the arbitration, provided that, prima facie, the additional
party is bound by the arbitration agreement giving rise to the arbitration.

(2) The Arbitral Tribunal’s decision pursuant to subsection (1) of this
Section is without prejudice to its power to subsequently decide any question
as to its jurisdiction arising from such decision. .

(3) An existing party to the arbitral proceedings wishing to join an
additional party to the arbitration shall submit a Request for Joinder to the

tribunal. The Tribunal may fix a time limit for the submission of a Request
for Joinder.

(4) The Request for Joinder shall include the following:

(a) the names and addresses, telephone numbers, and email
addresses of each of the parties in the emstmg arbitration, and
the additional party;

(b) a request that the additional party be joined to the arbitration;

(c) areference to the contract(s) or other legal instrument(s) out of
or in relation to which the request arises;

(d) a statement of the facts supporting the request;

~ Joinder of Parties

42. (1) Retained as in the Bill
(2) Retained as in the Bill

(3) An existing party to the arbitral proceedings wishing to join an
additional party to the arbitration shall submit a Request for Joinder to the
tribunal and the Tribunal may fix a time limit for the submission of a
Request for Joinder.

(4) Retained as in the Bill
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(e) the legal arguments supporting the request;
(f) the relief or remedy songht; and

{g) confirmation that copies of the Request for Joinder and any
exhibits included therewith have been or are being served
simultaneously on all other parties and the tribunal.

(5) Within fifteen (15) days of receiving the Request for Joinder, the | (5) The additional party shall submit to the tribunal an Answer to the
additional party shall submit to the tribunal an Answer to the Request for | Request for Joinder within fifteen (15) days of the receipt of the
Joinder. The Answer to the Request for Joinder shall include the following: Request for Joinder. -

{6) The Answer to the Request for Joinder shall include the following:

(a) the name, address, telephone numbers, and email address of the (a) Retained as in the Bill
additional party and its counsel if different from the description '
contained in the Request for Joinder;

(b) any plea that the Arbitral Tribunal has been improperly constituted (b) Retained as in the Bill
and/or lacks jurisdiction over the additional party;
(c) the additional party’s comments on the particulars set forth in the (c) the additional party’s comments on the particulars set forth
Request for Joinder, pursuant to Section 42(4) (a) to (¢); in the Request for Joinder, pursuant to Section 40 (4) (a) to
(e);
(d) the additional party’s answer to the relief or remedy sought in the (d) the additional party’s answer to the relief or remedy sought
Request for Joinder, pursuant to Section 42(4)(f); in the Request for Joinder, pursnant to Section 40 (4) (f);
(¢) details of any claims by the additional party against any other - (e) Retained as in the Bill
party to the arbitration; :
(f) confirmation that copies of the Answer to the Request for Joinder (f) Retained as in the Bill

and any exhibits included therewith have been or are being served
simultancously on ail other parties and the arbitral tribunal.

(6) A third party wishing to be joined as an additional party to the | (7) A third party wishing to be joined as an additional party to the
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arbitration shall submit a Request for Joinder to the arbitral tribunal. The
provisions of subsection (4) of this Section shall apply to such Request for
Joinder.

(7) Within 15 days of receiving a Request for Joinder pursuant to Section
42(3) or 42(6), the other parties to the arbitration shall submit their comments
on the Request for Joinder to the arbitral tribunal. Such comments may
include (without limitation) the following particulars:

(a) any plea that the arbitral tribunal lacks jurisdiction over the
additional party; .

{(b) commenis on the particulars set forth in the Request for
Joinder, pursuant to Section 42 (4) (a) to (e);

(c) answer to the relief or remedy sought in the Request for
Joinder, pursuant to Section 42 (4) (f);

(d) details of any claims against the additional party; and
(e) confirmation that copies of the commments have been or are

being served simultaneously on all other parties and the
tribunal.

(8) Where an additional party is joined to the arbitration, the daie on

which the Request for Joinder is received by the arbitral tribunal shall be
deemed to be the date on which the arbitration in respect of the additional
party commences.

(9) The partics waive any objection, on the basis of any decision to join
an additional party to the arbitration, to the validity and/or enforcement of
any award made by the arbitral tribunal in the arbitration.

arbitration shall sibmit a Request for Joinder to the arbitral tribunal and
the provisions of subsection (4) of this Section shall apply to such
Request for Joinder.

(8) The other parties to the arbitration shall submit their comments on the
Request for Joinder to the arbitral tribunal within 15 days of receiving a
Request for Joinder pursuant to Section 40 (3) or 40 (6) and such
comments may include but not limited to ihe following particulars:

() Retained as in the Bill
(b) comments on the paﬁiculérs set forth in the Request for
Joinder, pursuant to Section 40 (4) (a) to (e);

(c) answer to the relief or remedy sought in the Request for
Joinder, pursuant to Section 40 (4) (f);

(d) Retained as in the Bill

(¢) Retained as in the Bill

(%) Retained as in the Bill

(10) The parties shall not object waive-any-objection;-on-the basisof the
arbitral—tribunal's—decision—to—eonseolidate; to the validity and/or

enforcement of any award made by the arbitral tribunal in the consolidated
proceedings on the basis of the arbitral proceedings under this section.

Default of a party

43. (1) Unless otherwise agreed by the parties, if, without showing sufficient
cause — '

Default of a Party

AT

43. (1) Retained as in the Bill
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(a) the claimant fails to state the claim as required under Section 38(1) of
this Act, the arbitral tribunal shall terminate the proceedings; or

(b) the respondént fails to state the defence as required under Section

38(1) of this Act, the arbitral tribunal shall continue the proceedings

without treating such failure in itself as an admission of the
claithant’s allegation; or '

(c) any party fails to appear at a hearing or fo produce documentary
evidence, the arbitral fribunal may continue the proceedings and

make an award.

(2) The parties may agree on the powers of the arbitral tribunal in case of
a party’s failure to do anything necessary for the proper and expeditious
conduct of the arbitration.

(3) Unless otherwise agreed by the parties, if the arbitral tribunal is
satisfied that there has been inordinate and inexcusable delay on the part of
the claimant in pursuing the claim and that the delay-

(a) gives rise, or is likely to give rise, to a substantial risk that a fair
resolution of the issues in that claim will not be possible, or

(b} has caused, or is likely to cause serious prejudice to the respondent,
the arbitral tribunal may make an award dismissing the claim.

(4) Unless otherwise agreed by the parties, if without showing sufficient
cause a party, '

(a) fails to attend or be represented at an oral hearing of which due notice
was given, or

(a) the claimant fails to state the claim as required vnder section 36
(1) of this Bill, the arbitral tribunal shall terminate the proceedings
provided that where a respondent has a counterclaim or has
evinced an intention to file same, the proceedings shall not be
terminated; or

(b) the respondent fails to state the defence as required under section
36 (1) of this Act, the arbitral tribunal shall continue the
proceedings without treating such fallure in itself as an admission
of the claimant’s allegntlon, or S

(c) any party fails to appear at a hearing or to produce evidence
whether documentary or otherwise, the arbitral tribunal may
continue the proceedings and make an award on the evidence
before it.

(2) The paltles may agree on any addltlonal powers of the arbitral
tribunal in-ea : essary for the proper
and expeditious ccmduct of the arbltratlon in case of a party’s default.

(3) Retained as in the Bill

{a) Retained as in the Bill

(b) Retained as in the Bill

(4) Deleted
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(b) where matters are to be dealt with in writing, fails after due notice to
submit written evidence or make written submissions,

the arbitral tribunal may continue the proceedings in the absence of
that party or, as the case may be, without any written evidence or
submissions on the party’s behalf, and may make an award on the
basis of the evidence before it.

(5) Unless otherwise agreed by the parties, if without showing cause, a | (4) Retained as in the Bill
party fails to comply with any order or directions of the arbitral tribunal, the
arbitral tribunal may make a peremptory order to the same effect, prescribing
such time for compliance with it as the tribunal considers appropriate.

(6) Unless otherwise agreed by the parties, if a claimant fails to comply | (5} Retained as in the Bill
with a peremptory order of the arbitral tribunal to provide security for costs,
the arbitral tribunal may make an award dismissing its claim.

(7) Unless otherwise agreed by the parties, if a party fails to comply with | (6) Retained as in the Bill
any other kind of peremptory order, then the tribunal may- : _

(a) direct that the party in default shall not be entitled to rely upon.any
allegation or material which was the subject matter of the order;

(b) draw such adverse inferences from the act of non-compliance as the
circumstances justify;

(c) proceed to an award on the basis of such materiails as have been
properly provided to it;

(d) make such order as it thinks fit as to the payment of costs of the
arbitration incurred in consequence of the non-compliance.

Power of arbitral tribunal to appoint expert “Power of Arbitral Tribunal to Appoint Expert

44. (1) Unless otherwise agreed by the parties, the arbitral tribunal may - | 4. Retained as in the Bill .
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{a) appoint one or more experts to report o it on a specific issue to be
determined by the arbitral tribunal;

(b) subject to any legal privilege that a party may assert, require a party
to give to the expert any relevant information or to produce or
provide access to any documents, goods or other properties for

inspection.

(2) Unless otherwise agreed by the parties, if a party so requests or if the
arbitral tribunal considers it necessary, any expert appointed under subsection
(1) of this Section shall, after delivering the expert’s written or oral report,
participate in a hearing where the parties shall have the opportunity of putting
questions to the expert and presenting other expert witnesses to testify on
their behalf on the points at issue.

Power of Court to order attendance of witness

45. (1) At the request of a party to the arbitral proceedings, a Court or a
Judge may order that a writ of subpoena ad testificandum or of subpoena
duces tecum shall be issued to compel the attendance before any arbitral
tribunal of a witness wherever they may be within Nigeria.

(2) The Court or a Judge may also order that a writ of habeas corpus ad
testificandum shall issue to bring up a prisoner for examination before any
arbitral tribunal.

(3) The provisions of any written law relating to the service or execution
outside a State of the Federation of any such subpoena or order for the
production of a prisoner, issued or made in civil proceedings by the Court,
shall apply in relation to a subpoena or order issued or made under this
Section.

Power 01_' Court to Ord_er Attendance of Witness

45, (1) At the request of a party to the arbitral proceedings, a Court or a
Judge in Chambers may order that a writ of subpoena ad festificandum or
of subpoena duces tecum shall be issned to compel the attendance before
any arbitral tribunat of a witness wherever they may be within Nigeria.

(2) The Court or a Juﬂge in Chambers may also order that a writ of
habeas corpus ad testificandum shall issue to bring up a prisoner for
examination before any arbitral tribunal. '

(3) Retained as in the Bill

Making of Award and Termination of Proceedings
Decision making by arbitral tribunal
46. (1) In an arbitral tribunal comprising more than one arbitrator, any

decision of the tribunal shall, unless otherwise agreed by the parties, be made
by a majority of all its members. '

Making of Award and Termination of Proceedings
Decision Making by Arbitral Tribunal

46. In an arbitral tribunal eefﬁpﬂsaﬂg with more than one arbitrator, any
decision of the tribunal shall, unless otherwise agreed by the parties, be
made by a majority of all its members. ‘ '
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{2) In any arbitral tribunal, the presiding arbitrator may, if so authorized
by the parties or all the members of the arbitral tribunal, decide questions
relating to the procedure to be followed at the arbitral proceedings. '

(2) Subject to any applicable mandatory provisions under this law, in
any arbifral tribunal, the presiding arbitrator may, if so authorized by the
parties or all the members of the arbitral tribunal, decide questions relating
to the procedure to be followed at the arbitral proceedings.

Settlement

47. (1) If, during the arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shall terminate the arbitral proceedings, and shall, if
requested by the parties and agreed to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed terms.

(2) An award on agreed terms recorded under subsection (1) of this
Section shali:

Settlement

47. (1) Retained as in the Bill

(2) Retained as in the Bill

(a) be in accordance with the pl'OViSiOl’lS of Section 49 of (@) be 1n accordance with the provisions of Section
this Act and state that it is such an award; and 47 of this Bill and state that it is such an award;
' ' ' and -
(b) have the same status and effect as any other award (b) Retained as in the Bill
on the merits of the case.
Interest Award of Interest

48. (1) The parties may agree on the powers of the arbitral tribunal as regards
the award of interest. ,

(2) Unless otherwise agreed by the parties the following provisions shall
apply.

(a) The arbitral tribunal may award simple or compound interest from
such dates, at such rates and with such rests as it considers just -

(i) on the whole or part of any amount awarded
by the arbitral tribunal, in respect of amy
period up to the date of the award;

(i)  on the whole or part of any amount claimed in

the arbitration and outstanding at the

48. (1) The parties may agree on the powers of the arbitral tribunal to
the award of interest.

{2) Retained as in the Bill

{2) Retained as in the Bill

commencement of the arbitral proceedmgs but
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paid before the award was made, in respect of
any period up to the date of payment;

(b) The arbitral tribunal may award simple or compound interest from
the date of the award (or any later date) until payment, at such rates
and with such interests as it considers just in the case, on the
outstanding amount of any award (including any award of interest
under subsection {3) and any award as to costs);

(¢) References in this section to an amount awarded by the arbitral
tribunal include an amount payable in consequence of a declaratory
award by the tribunal.

(3) The above provisions do not affect any other power of the arbitral
tribunal to award interest.

(b) The arbitral tribunal may award simple or compound
interest from the date of the award, or any later date, until
payment, at such rates and with such interests as it considers
just in the case, on the outstanding amount of any award,
including any award of interest under subsection (3) and any
award as 1o costs;

(¢) Retained as in the Bill

(3) Deleted

Form and contents of award

-49. (1)} Any award made by the arbitral tribunal shall be in writing and
signed by the arbitrators.

(2) Where the arbifral tribunal comprises more than one arbitrator, the
signatures of a majority of all the members of the arbitral tribunal shall
suffice, if the reason for the absence of any signature is stated.

(3) The arbitral tribunal shall state on the award -
(a) the reasons upon which it is based, unless the parties
have agreed that no reasons are to be given or the
award is an award on agreed terms under Section 47
of this Act;
(b) the date it was made; and

(© the seat of the arbitration as agreed or determined
under Section 34(1) of this Act, which seat shall be

Form and Centents of Award

49. (1) Retained as in the Bill

{2) Retained as in the Bill

{3) Retained as in the Bill

(a) the reasons upon which it is based, unless the
parties have agreed that no reasons are to be
given or the award is an award on agreed terms
under Section 45 of this Bili;

{(b) Retained as in the Bili
{c) the seat of the arbitration as agreed or determined

under Section 32 (1) of this Bill, which seat shall
be deemed 1o be the place where the award was

deemed to be the place where the award was made.

Page 42 of 130




(4) Subject to the provisions of Section 56 of this Act, which relate to the
power of the arbitral tribunal to withhold an award upon a failure to pay fees
and expenses of the arbitrators, a copy of the award made and signed by the
arbitrators in accordance with subsections (1) and (2) of this Section shall be
delivered to each party.

made.

(4) Subject to the provisions of section 54 of this Bill, which relate to
the power of the arbitral tribunal to withhold an award upon a failure to
pay fees and expenses of the arbitrators, a copy of the award made and
signed by the arbitrators in accordance with subsections (1) and (2) of this
section shall be delivered fo each party.

Termination of proceedings

50. (1) The arbitral proceedings shall terminate, when the final award is
made or when an order of the arbitral tribuaal is issued under subsection (2)
of this Section.

(2) The arbitral tribunal shall issue an order for the termination of the
arbitral proceedings when -

the claimant withdraws the claim, unless the
respondent objects thereto and the arbitral tribunal
recognizes a legitimate interest on its part in
obtaining a final settlement of the dispute; or

(a)

-(b) the parties agree to the termination of the arbitral
- proceedings; or

the arbitral tribunal finds that continvation of the

arbitral proceedings has for any other reason become

unnecessary or impossible.

(©)

(3) Subject to the provisions of Sections 51 and 57(3) of this Act, the
mandate of the arbitral tribunal shall cease on termination of the arbitral
proceedings.

Termination of Proceedings

50. (1) Retained as in the Bill

(2) Retained as in the Bill

(3) Subject to the provisions of Sections 49 and 55 (3) and (6) of this Bill,
the mandate of the arbitral tribunal shall cease on termination of the |
arbitral proceedings. :

Correction and interpretation of award and additional award

51. (1) Unless another period has been agreed upon by the parties, a party
may, within thirty (30) days of the receipt of an award and with notice to the
other party, request the arbitral tribunal -

Correction and Interpretation of Award and Additional Award

51. (1) Retained as in the Bill
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(2) to correct in the award any errors in computation, any clerical or
typographical errors or any errors of a similar nature; :

(b) to give an interpretation of a specific point or part of the award.

(2) If the arbitral tribunal considers any request made under subsection
(1) of this Section to be justified, it shall, within thirty (30) days of receipt of
the request, make the correction or give the interpretation, and such
correction or interpretation shall form part of the award.

(3) The arbitral tribunal may, on its own volition and within thirty (30)
days from the date of the award, correct any error of the type referred to in

subsection (1) {a) of this Section.

(4) Unless otherwise agreed by the parties, a party may within thirty (30)
days of receipt of the award, request the arbitral tribunal to make an
additional award as to the claims presented in the arbitral proceedings but
omitted from the award.

(5) If the arbitral tribunal considers any request made under subsection
(4) of this Section to be justified, it shall, within sixty (60) days of the receipt
of the request, make the additional award.

(6) The arbitral tribunal may, if it considers it necessary, extend the time
limit within which it shall make a correction, give an interpretation or make
an additional award under subsection {2) or (5) of this section.

(7) The provisions of Section 49 of this Act, which relate to the form and
contents of an award, shall apply to any correction or interpretation or to an
additional award made under this Section.

(2) Retained as in the Bill

(3) Retained as in the Bill

(4) Retained as in the Bill

(5) Retained as in the Bill

(6) Retained as in the Bill

(7) The provisions of section 47 of this Bill, which relate to the form and
contents of an award, shall apply to any correction or interpretation or to
an additional award made under this section.

Costs
Costs of the arbitration

52. (1) The arbitral tribunal shall fix costs of arbitration in its award and the
term “costs” includes:

Costs

Costs of the Arbitration

52. Retained as in the Bill
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(a) the fees of the arbitrators ;

(b) the travel and other expenses incurred by the
arbitrators;.

(c) the cost of expert advice and of other assistance
required by the arbitral {ribunal;

(d) the travel and other expenses of parties, withesses
and other experts consulted by the parties to the
extent that such expenses are approved by the
arbitral tribunal having regard to what is reasonabie

in the circumstances;

{e) the costs for legal representation and assistance of
the successful party if such costs were claimed
during the arbitral proceedings, and only to the
extent that the arbitral tribunal determines that the
amount of such costs is reasonable; :

€] administrative costs such as cost of the arbitral
institution or the appointing authority, cost of venue,
sitting and correspondence;

(g) the costs of obtaining Third-Party Funding; and
(h) other costs.
(2) The fees of the arbitral tribunal shalil be reasonable in amount, taking

into account the amount in dispute, the complexity of the subject-matter, the
time spent by the arbitrators and any other relevant circumstances of the case.

Deposit of costs

53. (1) The arbitral tribunal, on its establishment, may request each party to
deposit an equal amount as an advance for the costs referred to in paragraphs
(a), (b} and (¢) of Section 52(1) of this Act.

Deposit of Costs

53. (1) The arbitral tribunal, on its establishment, may request each party
to deposit an equal amount as an advance for the costs referred to in
paragraphs (2}, (b) and {c) of Section 50(1) of this Bill.
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(2) During the course of the arbitral proceedings, the arbitral tribunal
may request supplementary deposits from the parties.

(3) If the required deposits are not paid in full within thirty (30) days
after the receipt of the request, the arbitral tribunal shall so inform the parties
in order that one or more of them may make the required payment; and if
such payment is not made, the arbitral tribunal may order the suspension or
termination of the arbitral proceedings.

(2) Retained as in the Bill _

(3) Retained as in the Bill

Security for costs

54. (1) The arbitral tribunal shall have the power (upon the application of a
party) to order any claiming or counterclaiming party to provide security for
the legal or other costs of any other party by way of deposit or bank
guarantee or in any other manner and upon such terms as the arbitral tribunal
considers appropriate. Such terms may include the provision by that other
party of a cross-indemnity, itself secured in such manner as the arbitral
tribunal considers appropriate, for any costs and losses incurred by such
claimant or counterclaimant in providing security.

{2) The amount of any costs and losses payable under a cross-indemnity
under subscction (1) of this Section may be determined by the arbiiral
tribunal in one or more awards.

(3) In the event that a claiming or counterclaiming party does not comply
‘with any order to provide security under this Section, the arbitral tribunal
may stay that party’s claims or counterclaims or dismiss them in an award.

Security for Costs

54, {1) The arbitral tribunal shali have the power, upon the application of
a party, to order any claiming or counterclaiming party to provide security
for the legal or other costs of any other party by way of deposit or bank
guarantee or in any other manner and upon such terms as the arbitral
tribunal considers appropriate, Such-terms-may including the provision by
that other party of a cross-indemnity, itself secured in such manner as the
arbitral tribunal considers appropriate, for any costs and losses incurred by
such ciaimant or counterclaimant in providing security.

(2) Retained as in the Bill

(3) Retained as in the Bill

Joint and several liability of the parties for arbitrator’s fees and expenses

55. (1) The parties are jointly and severally Jiable to pay the arbitrators such
reasonable fees and expenses , if any, as are appropriate in the circumstances.

(2) In this Section references to arbitrators include an arbitrator who has
ceased to act and umpire who has not replaced the other arbitrators, an
arbitral institition and an appointing authority.

Joint and Several Liability of the Parties for Arbitrator’s Fees and
Fxpenses
55. (1) Retained as in the Bill

who-has

ot
d

(2) In this section, references to arbitrators include an arbitrator

cl a—h ) 3 ) »

arbitral institution and an appointing authority, who ceased to act.

Lien on the award

56. (1) The arbitral tribunal or institation may refuse to deliver an award to

Lien on the Award

56. (1) Retained as in the Bill
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the parties except upon full payment of the fees and expenses of the
arbitrators or the arbitral institution.

(2) In the event that the fees and expenses of the arbitrators or the arbitral
institution have not been agreed, and the arbifral tribunal or arbitral institution
refuses on that ground to deliver an award, a party to the arbitral proceedings
may {upon notice to the other parties, the tribunal and, if applicable, the
arbitral institution) apply to the Court, which may order that:

(a) the arbitral tribunal or arbitral institution shall
deliver the award on the payment into Court by the
applicant of the fees and expenses demanded, or
such lesser amount as the Court may specify,

(b) the amount of the fees and expenses properly
payable shall be determined by such means and upon
such terms as the Court may direct, and

(c} out of the money paid into Court there shall be paid
out such fees and expenses as may be found to be
properly payable and the balance of the money (if
any) shall be paid out to the applicant.

(3) For this purpose the amount of fees and expenses properly payable is
the amount the applicant is liable to pay under Section 55 or any agreement
relating to the payment of the arbitrators. :

(4) No application to the Court may be made where there is any available
arbitral process for appeal or review of the amount of the fees or expenses
demanded. '

(5) References in this Section to arbitrators include an arbitrator who has
ceased to act and an umpire who has not replaced the other arbitrators.

(2) In the event that the fees and expenses of the arbitrators or the arbitral
institution have not been agreed, and the arbitral tribunal or arbitral
institution refuses on that ground to deliver an award, a party to the
arbitral proceedings may, upon notice to the other parties, the tribunal and,
if applicable, the arbitral institution, apply to the Court, which may order
that: '

{a) the arbitral tribunal or arbitral institution shall
deliver the award on the payment into Court by
the applicant of the fees and expenses due or
demanded, or such desser amount as the Court

may specify,

(b) Retained as in the Bill

{c) out of the money paid indo Court there shall be
paid out such fees and expenses as may be found
to be properly payable and the balance of the
money, if any, shall be paid out to the applicant.

(3) For this purpose the amount of fees and expenses properly payable is
the amount the applicant is liable to pay under Section 53 or any
agreement relating to the payment of the arbitrators.

(4) No application to the Court may be made unless any available arbitral
process for appeal or review of the amount of the fees or expenses
demanded has been exhausted.

(5) References in this section to arbitrators include an arbitrator who has
ceased to act. and-an-umpire-who -hasnotre ad the othe it

(6) Retained as in the Bill

{6) The leave of the Court is required for any appeal from a deciéion of
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the Court under this Section.

(7) Nothing in this section shall be construed as excluding an application
under Section 57 where payment has been made to the arbitrators in order to
obtain the award.

(7) Nothing in this section shall be construed as exclading an application
under Section 55 where payment has been made to the arbitrators in order
to obtain the award.

Recourse against Award
Application for setting aside an arbitral award

57. (1) A party who is aggrieved by an arbitral award may within three (3)

months:

(a) from the date the party making the application had
recetved the award; or

(b) in a case falling within Section 51 of this Act, from the
date the request for additional award is disposed of by
the arbifral tribunal,

by way of an application for setting aside, request the Court
to set aside the award in accordance with subsection (3) of
this Section.

(2) An application for setting aside an arbitral award shall not be made
on the ground of an error of the face of the award, or any other ground except

as set out in subsection (3) of this Section.

(3) The Court may set aside an arbitral award if and only if —

Recourse against Award
Application for Setting Aside an Arbitral Award

57. (1) A party who is aggrieved by an arbifral award may have reconrse
to a court against the arbitral award by way of an application made
for setting aside in accordance with subsections (3) and (4) of this
section,

(a} Deleted

(b) Deleted

Deletéd

the ground of an error on the face of the award, or any other ground
except these expressly stated in subsection (3) of this section.

(3) The Court may set aside an arbitral award if - and-onby—f

(a) H the party making the application furnishes proof that:

(a) if the party making the application furnishes proof -
(i) that a party to the arbitration agreement was (i) that a party to the arbitration agreement
under some legal incapacity; or was under some legal incapacity; or
(ii) that the arbitration agreement is not ‘val.id (ii) that the arbitration agreement is not valid under the law which

(2) An application for setting aside an arbitral award shall not be made on |

This clause was
redrafted so as to
comply with the
United Nations
Commission - on
Iiternational Trade
Law.
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under the law which the parties have
indicated should be applied, or failing such
indication, that the arbitration agreement is
not valid under the laws of Nigeria; or

the parties have indicated should be applied, or failing such
indication, that the arbitration agreement is not valid under the
laws of the Federal Republic of Nigeria; or

(iii)  that the party was not given proper notice of (iii) that the party making the application was not
the appointment of an arbitrator or of the given proper notice of the appointment of an arbitrator or of the
arbitral proceedings or was otherwise not arbitral proceedings or was otherwise not able to present its case;
able to present its case; or or '

(V) the award deals with a dispute not (iv) Retained as in the Bill |
contemplated by or not falling within the '
terms of the submission to arbifration; or

W) that the award contains decisions on matters {v) that the award contains decisions on
which are beyond the scope of the matters which are beyond the scope of the submission 1o
submission to arbitration, so however that if arbitration, provided that, if the decisions on matters submiitted to
the decisions on matters submitted to arbitration can be separated from those not submitted, only that
arbitration can be separated from those not part of the award which contains decisions on matters not
submitted, only that part of the award which submitted to arbitration may be set aside; or
contains decisions on maiters not submitted
to arbitration may be set aside; or

(vi)  the composition of the arbitral tribunal, or | (vi) Retained
the arbitral procedure, was not in accordance
with the agreement of the parties, unless
such agreement was in conflict with a
provision of this Bill from which the parties
cannot derogate; or

(vii) where there is no agreement between the | (vii) Retained
parties. under subparagraph (vi) of this
paragraph, that the composition of the
arbitral tribunal or the arbitral procedure was
not m accordance with this Bill; or

(b) if the Court finds - (b) if the Court finds that:
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(i) that the dispute arises out of an illegal
contract, or

{i1) that the subject matter of the dispute is
otherwise not capable of settlement by
arbitration under the laws of Nigeria; or

(i1f)  that the award is against public policy of

Nigeria.

(4) If the Court is satisfied that one or more of the grounds set out in
subsection (3) of this section has been proved and that it has caused or will
cause substantial injustice to the applicant, the court may:

(a) remit the award to the tribunal, in whole or
in part, for reconsideration;

(b) set the award aside in whole or in part, or

(c) declare the award to be of no effeét, in

whole or in part.

(5) The Court shall not exercise its power to set aside or to declare an
award to be of no effect, in whole or in part, unless it is satisfied that it would
be inappropriate to remit the matter in question to the tribunal for
consideration.

(i) that the dispute arises out of an illegal contract, or

(ii) thatthe subject matter of the dispute is otherwise not capable of
settlement by arbitration under the laws of Nigeria; or

(i11) that the award is aga

inst public policy of the Federal Republic of
Nigeria. - = : . . -

(4) An application for setting aside shall not be made after three (3)
months have elapsed from the date on which the party making that
application had reccived the award or, if a request had been made
under Section 49, from the date on which that request had been
disposed of by the arbitral tribunal.

(5) Retained as in the Bill

(a) Retained

(b) set aside the award aside in whole or in part, or

(c) Retained

(6) Retained as in the Bill

(7) The Court, when asked to set aside an award, may, where
appropriate and so requested by a party, suspend the setting aside
proceedings for a period of time determined by it in order to give the
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arbitral tribunal an oppertunity to resume the arbitral proceedings or
to take such other action as in the arbitral tribunal’s opinion will
eliminate the grounds for setting aside.

Review of Arbitral Award

58. (1) Notwithstanding subsection (1) of this section, the parties may
provide in their arbitration agreement that an application to review
an arbitral award on any of the grounds set out in subsection (3) of
this section shall be made to an Award Review Tribunal.

(2) Where the parties have agreed that an award shall be reviewed
| by an Award Review Tribunal, a party whe is aggrieved by an
arbitral award and who seeks to challenge such award on any of the
grounds set out in subsection (3) of this section shall, within the same
time frame specified in sabsection (4) of this section, give the other
party a written communication indiciting its intent to challenge the
award.

(3) The Notice of Challenge shall include the documents referred to
- in section 57 (2) of this Bill.

(4} Unless the parties otherwise agree:

(a) the Award Review Tribunal shall consist of the
same number of arbitrators in the arbitral
tribunal that first determined the dispute; and

(b) the Award Review Tribunal shall be constituted,

when in the case of an arbitral proceedings
presided by a sole arbitrator in the first instance
nominated for the review {iribunal, accepts
appointment or, where there are more than one
arbitrator, when all the arbitrators accept their
appointments in the review tribunal.

(5) The following provisions of this Act shall apply mutaris
mutandis to the Award Review Tribunal;

This is to cnsure
finality of arbitrai

awards, - by
providing for an
Award Review
Tribunal as ‘an
optional  provision

instead of going to
the court in the first
instance, -
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(@)
(b)
©
(d)
(e)

®

®

(h)

@
@
(k)
@
(m)

(m)

()

" section 7 (Appointment of Arbitrators);

section 8 (zgrounds for challenge);
section 9 (challenge procedure);
section 10 (failure or impossibility to act);

section 11  (appointment of substitute
arbitrator); :

section 12 (Withdrawal, death and cessation of :
office of an arbitrator);

section 13 (immunity of arbitrator and arbitral
institution); L )

section 14 (competence of arbitral tribunal io
rule on its jurisdiction}; -

section 30 (equ;ll treatment of parties);

section 41 (default of a party);

section 44 (decision making of arbitral tribunal)
section 47 (form and content of award);

section 50 (costs) and Article 42 of the First
Schedule (fees and expenses of arbitrators);

section 53 (joint and several lability of the
parties for arbitrator’s fees and expenses);

section 54 (lien on the Award).
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{6) The parties may agree the procedure to be followed by the
Award Review Tribunal, otherwise the Award Review Tribunal shall
conduct its proceedings in such manner as it considers appropriate
and the Award Review Tribunal shall endeavour to render its
decision in the form of an award within sixty (60) days from the date
on which it is constituted.

(7} An application for enforcement of an award under section 57of
this Act may be made to the Court notwithstanding that a party has
given a Notice of Challenge to the other party under subsection 2 of
this section, save that: ‘ .

(a) proceedings upon such application for
enforcement shall be stayed until after the
decision of the Award Review Tribunal has been
rendered, and

(b) notwithstanding (aa)--rabove, the court may wake
such orders as to the interim preservation of the
subject of the dispute, or as to giving security for
the award as may be just in the circumstances of
the case.

{(8) Where the Award Review Tribunal has set aside the award in
whole or in part, a party may apply te the Court to review the
decision of the Award Review Tribunal and if the Court decides that
the decision of the Award Review Tribunal cannot stand, having
regard to the ground on which the Award Review Tribunal sets aside
the award, shall reinstate the award, or the part of it that was set
aside.

{9 Where the Award Review Tribunal has affirmed the Award in
whole or in part, an application to the Court to set aside the award of
the First Imstance Tribumnal or the award of the Award Review
Tribunal, such application may only be made on the grounds set out
in section 55 (3) (b) (i) (ii) (arbitrability) and (iii) {public policy) of this
Bill.
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Recognition and enforcement of Awards

58. (1) An arbitral award shall, irrespective of the Country or State (in the
case of domestic arbitration) in which it is made, be recognized as binding,
and subject to this Section and Section 59 of this Act, shall upon application
in writing to the Court, be enforced by the Court.

(2) The party relying on an award or applying for its enforcemet shall
supply:

(a) the duly authenticated original award or a duly
certified copy thereof;

(b) the original arbitration agreement or a duly certified
copy thereof; and

(©) where the award or arbitration agreement is not

made in the English language, a duly certified
translation thereof into the English language.

(3) An award may, by leave of the Court or a Judge, be enforced in the
same manner as a judgment or order with the same effect.

Recognition and Enforcement of Awards

59. (1) An arbitral award shall, irrespective of the Country or State in
which it is made, be recognized as binding and upon application in
writing to the Court, be enforced by the Court subject to the
provisions of this section and section 58 of this Bill.

(2) Retained as in the Bilt
(a) the original award or a certified copy thereof;
(b) - the original arbitration agreement or a duly
certified copy thereof; and
(c) where the award or arbitration agreement is not
made in the English language, a duly certified
translation thereof ifito the English language. -
(3) Retained as in the Bill

Refusal of recognition or enforcement of awards

59. (1) Any of the parties to an arbitration agreement may request the Court
to refuse recognition or enforcement of the award.

(2) The Court where recognition or enforcement of an award is sought or
where application for refusal of recognition or enforcement thereof is
brought, the Court may, irrespective of the Country in which the award is
made, refuse to recognize or enforce an award -

if the party against whom it is invoked furnishes the
Court proof -

(2)

(i) that & party to the arbitration agreement was

under some incapacity; or

Refusal of Recognition or Enforcement of Awards

60. Retained as in the Bill
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(ii)

(iii)

(iv)

(v)

(Vij

(vii)

that the arbitration agreement is not valid
under the law which the parties have
indicated should be applied, or failing such
indication, that the arbitration agreement is
pot valid under the law of the country where
the award was made; or

that he was not given proper notice of the
appointment of an arbitrator or of the arbitral
proceedings or was otherwise not able to
present his case; or

that the award deals with a dispute not
contemplated by or not falling within the
terms of the submission to arbitration; or

that the award contains decisions on matters
which are beyond the scope of the
submission to arbitration, so however that, if
the decisions on maiters submitied to
arbitration can be separated from those not
submifted, only that part of the award which
contains decisions on matters submitted to
arbitration may be recognized and enforced;
or

that the composition of the arbitral fribunal,
or the arbitral procedure, was not in
accordance with the agreement of the
parties; or

where there is no agreement between the
parties under sub-paragraph (vi) of this
paragraph, that the composition of " the
arbitral tribunal, or the arbitral procedure,
was not in accordance with the law of the
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country where the arbitration took place; or

that the award has not yet become binding
on the parties or has been set aside or
suspended by a court of the country in
which, or under the law of which, the award
was made; or

(viii)

®) if the Court finds -

that the dispute arises out of an illegal
contract, or

®

that the subject matter of the dispute is
otherwise not capable of seftiement by
arbitration under the laws of Nigeria; or

(1)

that the award is against public policy of the
Federal Republic of Nigeria.

(iii)

(3) Where an application to set aside or suspend an award has been made
to a Court referred to in subsection (2) (a) (viii) of this Section, the Court
before which the recognition or enforcement is sought may, if it considers it
proper, postpone its decision and may, on the application of the party
claiming recognition or enforcement of the award, order the other party to
provide appropriate security.

Provisions applicable only 1o international arbitration
Appeintment in default
60. Where under an agreement for an international arbitration,
(a) no procedure is specified for the appointment of an arbitrator, and

(b) no appointing authority is designed or agreed to be designed by the
parties, '

Provisions applicable only to international arbifration
Appointment in Default
61. Retained as in the Bill
(a) Retained

{(b) no appointing authority is d.esignated or agreed to be designated
by the parties, :

This  clause  was
redrafted to draw a
line between domestic
and international
arbitration and to
empower the Director,
Regional Cenire for
International
Commercial
Arbitration (RCICA)
in Nigeria to be an
appointing authority.
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the Director-General of the Regional Centre for International
Commercial Arbitration, Lagos shall be deemed to be the appointing
authority designated by the parties, and the provisions of Section 7(2)

the Director of the Regional Centre for International Commercial
Arbitration in Nigeria, Lages shall be deemed to be the appointing
authority designated by the parties, and the provisions of section 7 (2) of

of this Act shall apply. this Bill shall apply.
Application of the Convention on the Recognition and Enforcement of Appllcatmn of the Convention on the Recognmon and Enforcement of
Foreign Arbitral Awards Foreign Arbitral Awards

61. Without prejudice to Sections 58 and 59 of this Act, where the
recognition and enforcement of any award made in an arbitration in a
Country other than the Federal Republic of Nigeria, the Convention on the
Recognition and Enforcement of Foreign Awards (hersinafter referred to as
“the Convention™) set out in the Second Schedule to this Act shall apply to
any award made in Nigeria or in any contracting State -

(a) provided that, such contracting State has reciprocal
legislation recognizing the enforcement of arbitral awards
made in Nigeria in accordance with the provisions of the
Convention;

{b) that the Convention shall apply only to differences arising

out of a legal relationship which is contractual.

2. Without prejudice to sections 57 and 58 of this Bill, where the
recognition and enforcement of any award made in an arbitration i1 a

Country other than the Federal Republic of Nigeria is sought, the
Convention on the Recognition and Enforcement of Foreign Awards

(hereinafier—referred—to—as—the—Convention) set out in the Second
Schedule to this Bill shall apply to any award made in Nigeria or in any

contracting State -

provided that, the country is a party to the

(a
Convention; and
b)Y that the differences ansmg out of a legal relationship,

whether contractual or mnot, is considered =2
.commercial dispute under the laws of the Federal
Republic of Nigeria.

General — applies to domestic, international and convention arbitrations
‘Waiver of right to object

62. A party who knows that any provision of this Law from which the parties
may derogate or any requirement under the arbitration agreement has not
been complied with and yet proceeds with the arbitration without stating his
objection to such non-compliance without undue delay or, if a time-limit is
provided therefor, within such period of time, shall be deemed to have waived
his right to object.

General — applies to domestic, international and convention arbitrations
Waiver of Right to Object

63. A party who knows that any provision of this Bill from which the
parties may derogate or any requirement under the arbitration agreement
has not been complied with and yet proceeds with the arbitration without
stating his objection to such non-compliance without undue delay or, if a
time-limit is provided therefor, within such pericd of time, shall be
deemed to have waived his right to object.

Extent of court intervention

63. (1) A Court shall not intervene in any matter governed by this Bill,

Exient of Court Intervention

64. Retained as in the Bill
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except where 50 provided in this Bill

(2) All applications to Court in respect of any matter governed by this Bill
shall be in accordance with the Rules set out in the Third Schedule.

Extent of application of this Act to arbitration

64. This Act shall not affect any other law by virtue of which certain disputes

may not be submitted to arbitration; or

(2)
(b)

may be submifted to arbitration only in accordance
with the provisions of that or another law.

Extent of Application of this Act to Arbitration

65. Retained as in the Bil

Extension of time

65. Notwithstanding the provisions of this Bill, the arbitral tribunal may, if it
considers it necessary, extend the time specified for the performance of any
act under this Bill.

Extension of time

66. Retained as in the Bill

CONCILIATION
Right to settle dispute by conciliation

66. (1) Notwithstanding the other provisions of this Act, the parties to any
dispute of a commercial nature may, seek amicable settlement of thetr dispute
by conciliation or any other alternative dispute procedure under the
provisions of this Part of the Act.

(2) For the purposes of this Act, “conciliation” means a process, whether
referred to by the expression conciliation, mediation or an expression of
similar import, whereby parties request a third person or persons (“the
conciliator™) to assist them in their attempt to reach an amicable settlement of
their dispute arising out of or relating to a contractual or other legal
relationship. The coneiliator does not have the authority to impose upon the
parties a solution to the dispute.

CONCILIATION
Scope of Application and Settlement of Disputes by Conciliation

67. (1) The parties to any dispute of a commercial nature may seek
amicable settlement of their dispute by conciliation under the
provisions of this Part of the Bill.

(2) The parties are free to agree to exchude the applicability of this
Part of the Bill.

referred to by the expression conciliation, mediation or an expression of
similar import, whercby parties request a third person or persons (“the
conciliator™) to assist them in their attempt to reach an amicable
settlement of their dispute arising out of or relating to a contractual or
other legal relationship and the conciliator does not have the authority to
impose upon the parties a solution to the dispute.

(3) For the purposes of this Bill, “conciliation” means a process, whether 7

Clauses 66 — 78, were
amended so as to
comply with
UNCITRAL  Modet
Law on Internationat
Commercial
Conciliation, 2002.
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Request to conciliate

67. (1) A party who wishes to initiate conciliation shall, send to the other
party a written request to conciliation under the provisions of this Part of this
Act. '

(2) Any request sent under subsection (1) of this Section shall, contain a
brief statement setiing out the subject of the dlspute and an iovitation to
engage in conciliation proceedings.

Request to Conciliate
68. (1) Unless the parties otherwise agree, a party who wishes to

initiate conciliation shall, send to the other party a written request to
conciliation under the provisions of this Part of this Bill.

(2) Retained as in the Bill

Commencement of conciliation proceedings

68. (1) The conciliation proceedings shall, commence on the date the request
to conciliate is accepted by the other party.

(2) If a party that invited another party to conciliate does not receive an
acceptance of the invitation within thirty (30) days from the day on which the
request to conciliate was sent, or within such other period of time as specified
in the request, the party may elect to treat this as a rejection of the invitation
to conciliate.

Commencement of conciliation proceedings

69. (1) Retained as in the Bill

(2) If a party that requests another party to conciliaic does not receive an
acceptance of the request within thirty (30) days from the day on which
the request to conciliate was sent, or within such other period of time as
specified in the request, the party may elect to treat the failure of the
other party to send an acceptance, as a rejection of the invitation to
conciliate.

Number and appointment of conciliators

69. (1) There shall be one conciliator, unless the parties agree that there shall
be two or more conciliators.

(2) Where the request to conciliate under Section 67 of this Act has been
accepted, the parties shall endeavour to reach agreement on a conciliator or
conciliators. Unless otherwise agreed by the parties, and subject to subsection
(3) of this Section:

(a) In conciliation proceedings with one conciliator, the parties shall
endeavour to reach agreement on the name of a sole conciliator;

(b) In conciliation proceedings with two conciliators, each party appoints
one conciliator;

Number and Appointment of Conciliators

70. (1) There shall be one conciliator, unleéé the parties agree otherwise
agree. '

{2) The parties shall endeavour to reach agreement on a conciliator or
conciliators, unless a different procedure for their appointment has
been agreed upon,

(a) Deleted

(b) Deleted
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(c) In conciliation proceedings with three conciliators,r each party (c) Deleted
appoints one conciliator.

The parties shall endeavour to reach agreement on the name of the | Deleted
third conciliator.

(3) Parties may seck the assistance of an institution or person in | (3) Retained as in the Bill
connection with the appointment of conciliators in particular:

(a) a party may request such an institution or person to recommend
suitable persons to act as conciliator; or

(b) the parties may agree that the appointment of ome or more
conciliators be made directly by such an institution or person.

(4) In recommending or appointing individuals to act as conciliator, the | (4) In recommending or appointing individuals to act as conciliator, the
institution or person shall, unless the parties otherwise agree, have regard to | institution or person shall, unless the parties otherwise agree, have regard
such considerations as are likely to secure the appointment of an independent | to such considerations as are likely to secure the appointment of an
and impartial conciliator and, where appropriate, shall take into account the | independent and impartial conciliator. -ands-where-appropriate;shell-take
advisability of appointing a conciliator of a nationality other than the | inte cunt—theadvisability—ofappeinting o il a-nationali

nationalities of the parties. | otherthan-thenationalities-o-the-parties:

(5) When a person is approached in connection with his or her possible | (5) Retained as in the Bill
appointment as conciliator, he or she shall disclose any circumstances likely
to give rise to justifiable doubts as to his or her impartiality or independence
as a conciliator, from the time of his or her appointment and throughout the
conciliation proceedings, shall without delay disclose any such circumstances
to the parties unless they have already been informed of them by him or her.

(6) The conciliator must withdraw from the conciliation if facts or | (6) The conciliator shall withdraw from the conciliation if facts or
circumstances arise which give rise to a justifiable doubt as the conciliator’s | circumstances arise, which give rise to a justifiable doubt as the
independence, impartiality and neutrality, unless, after full disclosure, all | conciliator’s independence, impartiality and neutrality, unless, after full
parties consent to the conciliator’s continuing participation in the conciliation. | disclosure, all parties consent to the conciliator’s continuing participation
in the conciliation.

- Conduct of conciliation Conduct of Conciliation

70. (1) The parties may agree, by reference to a set of rules or otherwise, on | 71. (1) Retained as in the Bill
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the manner in which the conciliation is to be conducted.

(2) Failing agreement on the manner in which the conciliation is to be
conducted, the conciliator may conduct the conciliation proceedings in
accordance with the Conciliation Rules set out in the Fourth Schedule to this
Bill, or in such a manner as the conciliator considers appropriate, taking into
account the circumstances of the case, any wishes that the parties may express
and the need for a speedy settlement of the dispute.

(3) In any case, in conducting the proceedings, the conciliator shall seek
to maintain fair treatment of the parties and, in so doing, shall take into
account the circurnstances of the case.

(4) The conciliator may, at any stage of the conciliation proceedings,
make proposals for 2 settlement of the dispute.

(5) The conciliator shall acquaint himseif with the facts of the case and
procure such other information as he may require for the purpose of
facilitating the settlement of the dispute. '

(6) The parties may appear in person before the conciliator and may have
legal representation or be represented by any other person of their choice.
Upon agreement of the parties, a person with specialized knowledge relevant
to an issue in the dispute may also participate in the conciliation proceedings
so long as the person agrees to be governed by the conciliation procedures,
particularly, the rule governing the confidentiality of the proceeding.

(7) At the outset of the conciliation, the conciliator shall meet with the
parties in a joint session. The conciliator shall inform the parties about the
nature of conciliation and the procedures to be followed in conciliation. The
conciliator shall also inform the parties about the costs and fees associated
with conciliation.

(8) The conciliator must provide each party with the opportunity to state
its position with respect to the matters in dispute. The conciliator shall
conduct the proceedings so as to clarify the subject matter and issues in
dispute, to discuss mutually acceptable options for resolving the dispute and

(2) Retained as in the Bill

(3) Retained as in the Bill

(4) Retained as in the Bill

(5) Retained as in the Bill

(6) Deleted

(7) Deleted

(8) Deleted
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to outline possible settlement proposals.

(9) The conciliator may meet alone with each party in a separate session
to clarify the subject matter and issues in dispute, determine options for
resolving the dispute and discuss terms of settlement proposals. Nothing
communicated in the separate session by a party or any document discussed
in the caucus may be disclosed to any other person without the consent of the
party with whom the conciliator has cancused.

(9) Deleted

Communication between conciliator and parties

71. The conciliator may meet or communicate with the parties together or
with each of them separately.

Communication Between Conciliator and Parties

72. (1) The conciliator may meet with each party in a separate session
to clarify the subject matter and issues in dispute, determine options
| for resolving the dispute and discuss terms of settlement proposals.

(2) Any communication between conciliator and parties in a separate
session or any document discussed in the separate session shall not be
disclosed to any other person without the consent of the party with
whom conciliator had discussed at the session.

Disclosure of Information

72. When the conciliator receives information concerning the dispute from a
party, the conciliator may disclose the substance of that information to any
other party to the conciliation. However, when a party gives any information
to the conciliator, subject to a specific condition that it be kept confidential,
that information shall not be disclosed to any other party to the conciliation.

Disclosure of Information

73. Sabject to section 70 of this Bill, when the conciliator receives
information concerning the dispute from a party, the conciliator may
disclose the substance of that information to any other party to the
conciliation and when a party gives any information to the conciliator,
subject to a specific condition that it be kept confidential, that information
shall not be disclosed to any other party to the conciliation.

Confidentiality

73. Unless otherwise agreed by the parties, all information relating to the
conciliation proceedings, including documents prepared for the proceedings,
shall be kept confidential, except where disclosure is required under the law
or for the purposes of implementation or enforcement of a settlement
agreement.

Confidentiaiity

74. Retained as in the Bill

Admissibility of evidence in other proceedings

74. (1) Unless the pariies otherwise agree, a party to the conciliation

Admissibility of Evidence in Other Proceedings

75. Retained as in the Bill

Page 62 of 130




proceedings, the conciliator and any third person, including those involved in
the administration of the conciliation proceedings, shall not in arbitral,
judicial or similar procecdings rely on, introduce as evidence or give
testimony or evidence regarding any of the following:

(a) An invitation by a party to engage in conciliation
procecdings or the fact that a party was willing to
participate in conciliation proceedings;

(b) Views expressed or suggestions made by a party in
the conciliation in respect of a possible settlement of
the dispute;

(c) Statements or admissions made by a party in the
course of the conciliation proceedings;

@ Proposals made by the conciliator;

(e) The fact that a party had indicated its wil]iﬁgness té
accept a proposal for settlement made by the
conciliator;

63 A document prepared solely for purposes of the
conciliation proceedings.

(2) Subsection (1) of this Section applies irrespective of the form of the
information or evidence referred to therein.

(3) The disclosure of the information referred to in subsection (1) of this
Section shall not be ordered by an arbitral tribunal, court or other competent
govermmental authority and, if such information is offered as evidence in
contravention of subsection (1) of this Section, that evidence shall be treated
as inadmissible, but such information may be disclosed or admitted in
evidence to the extent required under the law or for the purposes of
implementation or enforcement of a settlement agreement.

(4) The provisions of subsections (1), (2) and (3) of this Section apply
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whether or not the arbitral, judicial or similar proceedings relate to the
dispute that is or was the subject matter of the conciliation proceedings.

(5) Subject to the limitations of subsection (1) of this Section, evidence
that is otherwise admissible in arbitral or judicial or similar proceedings does
not become inadmissible as a consequence of having been used in a
conciliation.

Termination of conciliation proceedings

75. The conciliation proceedings are terminated:

(a) By the conclusion of a settlement agreement by the parties, on
the date of the agreement; '

By a declaration of the conciliator, after consultation with the
parties, to the effect that further efforts at conciliation are no
longer justified, on the date of the declaration;

)

By a declaration of the parties addressed to the conciliator to the
effect that the conciliation proceedings are terminated, on the
date of the declaration; or

(c)

By a declaration of a party to the other party or parties and the
conciliator, if appointed, to the effect that the- conciliation
proceedings are terminated, on the date of the declaration.

(d)

Termination of Conciliation Proceedings

76. Retained as in the Bill

Conciliator acting as arbitrator

"76. Unless otherwise agreed by the parties, the conciliator shall not act as an
arbitrator in respect of a dispute that was or is the subject of the conciliation
proceedings or in respect of another dispute that has arisen from the same
contract or iegal relationship or any related contract or legal relationship.

Conciliator acting as Arbitrator

77. Retained as in the Bill

Resort to arbitral or judicial proceedings

77. Where the parties have agreed to conciliate and have expressly
undertaken not to initiate during a specified period of time or until a specified
event has occurred arbitral or judicial proceedings with respect to an existing
or future dispute, such an undertaking shall be given effect by the arbitral

Resort to Arbitral or Judicial Proceedings

78. Where the parties have agreed to conciliate and have expressly
undertaken not to initiate during a specified period of time or until a
specified event has occurred arbitral or judicial proceedings with respect
{0 an existing or future dispute, such an undertaking shall be given effect
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tribunal or the court until the terms of the undertaking have been complied
with, except to the extent necessary for a party, in its opinion, to preserve its
rights. Initiation of such proceedings is not of itself to be regarded as a waiver
of the agrecment to conciliaic or as a termination of the conciliation
proceedings.

by the Arbitral Tribuna! or the court until the terms of the undertaking
have been complied with, except to the extent necessary for a party, in its
opinion, to preserve its rights, but the initiation of such proceedings is not
of itself to be regarded as a waiver of the agreement to conciliate or as a
termination of the conciliation proceedings.

Settlement Agreement

78. (1) If the parties agree to seitle all or part of their disputes, the parties
shall enter into a written settlement agreement which evidences the parties’

names and addresses, the agreement of the parties and the signatures of the .

parties, duly witnessed by the conciliator and this shall be the settlement
agreement.

(2) If the parties do not agree to settle their dispute, they may -

(a) submit the dispute to arbitration in accordance with
any agreement between them; or
(b) take any action in court as they may deem fit.

(3) Nothing done in connection with the conciliation proceedings shall
affect the legal rights of the parties in any submission to arbitration or any
action taken under subsection (2) of this Section.

Settlement Agreement

79. Retained as in the Bill

Application of Statutes of Limitation to conciliation

79. (1) The various Limitation Laws of the States apply to conciliation
proceedings as they apply to legal proceedings.

(2) The court may order that in computing the time prescribed by the
Limitation Laws for the commencement of proceedings (including
conciliation proceedings) in respect of a dispute which was the subject matter

(a) of a conciliation agreement which the court orders to be set aside or
declares to be of no effect, or

(b) of the affected part of a conciliation agreement which the court orders

Application of Statutes of Limitation to Conciliation

80. (1) The vadeus Limitation Laws-ef-the-States Act shall apply to
conciliation proceedings as they apply to legal proceedings.

(2) The court may order that in computing the time prescribed by the
Limitation Laws Act for the commencement of proceedings, including
conciliation proceedings, in respect of a dispute which was the subject
matter of -

Retained
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to be set aside in part, or declares to be part of no effect,

the period between the commencement of the conciliation and the
date of the order referred to in paragraph (a) or (b) shall be excluded.

(3) In determining for the purposes of the Limitation Laws when a cause
of action accrued, any provision that a conciliation agreement is a condition
precedent to the bringing of Jegal proceedings in respect of a maiter to which
a conciliation applies shall be disregarded.

(4) In this Part “Limitation Laws” means - thc¢ Limitation Laws
applicable in each of the States of the Federation and provisions in respect of
limitation as may be enacted by the National Assembly from time to time.

(5) In computing the time for the commencement of proceedings to
enforce a conciliation agreement, the period between the commencement of
the coneiliation and the date of the agreement shall be excluded.

Retained

(3) In determining for the purposes of the Limitation Laws Act when
a cause of action accrued, any provision that a conciliation agreement is a
condition precedent to the bringing of legal proceedings in respect of a
matter to which a conciliation applies shall be disregarded.

(4) Deleted

(4) Retained as in the Bill

Enforcement of Settlement Agreement
80. (1) The settlement agreement is final and binding upon the parties.

(2) If the parties conclude an agreement settling a dispute, that settlement
agreement is binding and enforceable on the parties as if same were an
arbitral award.

Enforcement of Settlement Agreement
81. (1) Retained as int the Bill

(2) If the parties conclude an agreement settling a dispute, that settlement
agreement is binding and enforceable on the parties as a contract.

Conciliation Rules

81. Notwithstanding the provisions of this Act, the parties to an international
commercial agreement may agree in writing that disputes in relation to the
agreement shall be settled by conciliation under the Conciliation Rules set out
in the Fourth Schedule to this Act and such other rules as the parties may
choose. ' '

Conciliation Rules

82. Retained as in the Bill

[Fourth Schedule]
Civil Immunity for Conciliators

82. Conciliators and conciliation institutions shall be immune from civil
liability for or resulting from, anmy act or omission done or made while

[Fourth Schedule]
Civil Immunity for Conciliators

83. Conciliators or conciliation institutions are not liable for anything
done or omitted in the discharge or purported discharge of their

This clause

redrafted
strengthen

was
0o
the
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engaged in efforts to conduct, assist or facilitate a conciliation, unless the act
or omission was done in bad faith, with malicious intent or in a mamner
exhibiting a wilful, wanton disregard of the rights, safety or property of
anocther.

shown to have been done in bad faith.

functions as provided in this Bill, unless their action or omission is

powers  of
Concihator.

the

PARTIII
Miscellaneous
Receipt of written communication

83. (1) Unless otherwise agreed by the parties, any communication sent under
or pursuant to this Act shall be deemed to have been received -

(a) when it is delivered to the addressec personally or
when it is delivered to his place of business, habitual
residence or mailing address; or

(b) where a communication cannot be delivered under

paragraph (a) of this subsection, when it is sent to the
addressee’s last known place of business, habitual
residence or mailing address by registered letter or
any other means which provides a record of the
attempt to deliver it.

(2) A communication shall be deemed to have been received on the day it
is delivered under subsection (1) of this Section.

(3) The provisions of this Section shall not apply to communications in
court proceedings.

PART 11l
Miscellaneous
Receipt of Written Communication

84. (1) Retained as in the Bill

(&) Retained as in the Bill

where a communication cannot be delivered in
accordance with paragraph (a) of this
subsection, when it is sent to the addressee’s last
known place of business, habitual residence or
mailing address by registered letter or any other
means which provides a record of the attempt to
deliver it.

(®)

(2) Retained as in the Bill

(3) Retained as in the Bill

Savings and Transitional Provisions

85. (1) This Bill shall not apply te an arbitration under an arbitration
agreement concerning an arbitration, which has commenced before
the coming into force of this Bill, but shall apply to an arbitration
commenced on or after the coming into force of this Bill.
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(2) Subject to Subsection 2 of this Section, the repeal of the
Arbitration and Conciliation Act, Cap Al8, Laws of the Federation of
Nigeria, 2004 shall not prejudice or affect any proceedings, whether
or not pending at the time of the repeal, in respect of any right,
privilege, obligation or liability and any proceedings taken under that
Act in respect of any such right, privilege, obllgatlon or liability
acquired, accrued or incurred under the Act may be instituted,
contmued or enforced as if the Act concerned had not been repealed.

Repeal

84. (1) The Arbitration and Conclhatlon Act, Cap Al18, Laws of the
Federation of Nigeria, 2004 is repealed.

(2) This Act shall not apply to an arbitration under an arbitration
agreement concerning an arbitration which has commenced before the entry
into force of this Act, but shall apply to an arbitration commenced on or after
the entry into force of this Act.

(3) Subject to Subsection 2 of this Section, the repeal of the Arbitration
and Conciliation Act, Cap A18, Laws of the Federation of Nigeria, 2004 shall
not prejudice or affect any proceedings, whether or not pending at the time of
the repeal, in respect of any right, privilege, obligation or liability and any
proceedings taken under that Act in respect of any such right, privilege,
obligation or liability acquired, accrued or incurred under the Act may be
instituted, continued or enforced as if the Act concemned had not been
repealed.

Repeal

86. The Arbitration and Conciliation Act, Cap AlS, Laws of the
Federation of Nigeria, 2004 is repealed.-

Deleted

Deleted

Interpretation

85. (1) In this Act, unless the context otherwise requires -

“Arbitrai tribunal® means a sole arbitrator or a panel of arbitrators;

“A rbitration”™ means a commercial arbitration whether or not administered
by a permanent arbitral institution; :

Interpretation
87. (1) Retained as in the Bill

“Arbitrator” means a person to whom a reference is made for
determination and includes substitute or emergency Arbitrator;

Retained

Retained

The interpretation
clause was amended
to fully comply with
the United Nations
Commission on
International Trade
Law (UNCITRAL}
and make the
provisions clearer.
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“Commerecial” means all relationships of a commercial nature whether
contractual or not, including amy trade transaction for the supply or exchange
of goods or services, distribution agreement, commercial representat;on or
agency, factoring, leasing, construction works, consulting, engineering,
licensing, investment, financing, banking, insurance, exploitation agreement
or concession, joint venture and other forms of industrial or business co-
operation, carriage of goods or passengers by air, sea, rail or road;

“Court” means the High Court of a State, the High Court of the Federal
Capital Territory, Abuja or the Federal High Court, unless the parties
otherwise agree and for the purpose of appointment of an arbitrator including
an emergency arbitrator, “Court” means the Chief Judge of any of the Courts
mentioned above, sitting as a Judge in Chambers;

“Death” includes, in the case of a non-natural person, dissolution or other
extinction by process of law;

“Judge” means a judge of the High Court of a State, the Fligh Court of the
Federal Capital Territory, Abuja or the Federal High Court;

“Party” means a party to the arbitration agreement or to_conciliation or any
person claiming through or under him and “parties” shall be construed
accordingly.

“Preliminary Order” means an order or a direction of the arbitral tribunal
that accompanies or precedes a requested interim measure to ensure that the
grant of that measure is not rendered nugatory by any act of the parties.

“Third-Party Funding” means an arrangement between a specialist fimding
company, an individual, a corporation, a bank, an insurance company or an
mstitution the funder and a party involved in the arbitration, whereby the
funder will agree to finance some or all of the party’s legal fees in exchange
for a share of the recovered damages.

(2) Where a provision of this Act, other than Section 15, leaves the

“Commercial® inclades matters arising from all relationships of a
commercial nature whether contractual or not, including any irade
transaction for the supply or exchange of goods or services, distribution
agreement, commercial representation or agency, factoring, leasing,
construction works, consulting, engineering, licensing, investment,
financing, banking, insurance, exploitation agreement or concession, joint
venture and other forms of industrial or business co-operation, carriage of
goods or passengers by air, sea, rail or road;

Retained

“Death” includes, in the case of a non-natural person, dissolution,
~winding up or other extinction by process of law;

Retained

Retained

Retained

Retained

(2) Where a provision of this Bill, other than section 13 and 81, leaves the
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parties free to determine a certain issue, such freedom includes the right of
the parties to authorize a third party, including an institution, to make that
determination.

(3) Where a provision of this Act -

(a) refers to the fact that parties have agreed or that they
may agree; or

(b) in any other way refers to an agreement of the
' parties, :

such agreement includes any arbitration rules referred to in |

the agreement.

(&) Where a provision of this Act, other than Section 43 (1) (a) or 50 (2)
(a) refers to a claim, such claim includes a counterclaim, and where it refers
to a defence, such defence includes a defence to such counterclaim.

(5) An arbitration is international if:
(a) the parties to an arbitration agreement have, at the
time of the conclusion of that agreement, their places

of business in different Countries;

(b) the seat of arbitration is situated outside the Couniry
‘ in which the parties have their places of business;

parties free to determine a certain issue, such freedom includes the right of
the parties to authorize a third party, including an institution, to make that
determination.

(3) Retained

(4) Where a provision of this Act, other than Section 41 (1) (a) or 48 (2)
(a) refers to a claim, such claim includes a counterclaim, and where it
refers to a defence, such defence includes a defence to such counterclaim.

(5) Retained

(a) the parties to an arbitration agreement have, at the time of the
conclusion of that agreement, their places of business in different
Countries; or

(b) one of the follewing places is situated outside the Country in
which the parties have their places of business:

i. the seat of the arbitration if determined in,
or pursuant to the arbitration agreement;

ii. any place where a substantial part of the
obligations of the commercial relationship is
to be performed or the place with which the
subject matter of the dispute is most closely
connected; or
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()
of the commercial relationship is to be performed or
the place where the subject matter of the dispute is
most closely connected; is situated outside the
Country in which the parties have their places of
business; -

the partics have expressly agreed that the subject
matter of the arbitration agreement relates 1o more
than one Country.

(d)

(6) An arbitration is interstate if:
(a)  the parties to an arbitration agreement have, at the
time of the conclusion of that agreement, their places
of business in different states within the Federal
Republic of Nigeria (the “Federation™);
(b)  the state of the Federation in which the scat of
arbitration is situated is different from the state of the
Federation in which the parties have their places of
business;
{c) the place where a substantial part of the obligations
of the commercial relationship is to be performed or
the place where the subject matter of the.dispute is
most closely connected is situated in a state of the
Federation which is different from the state of the
Federation in which the parties have their places of
business;

the parties have expressly agreed that the subject-
matter of the arbitration agreement relates to more
than one state of the Federation.

(d)

(7) For the purposes of subsections (4} and {5) of this Section -

the place where a substantial part of the obligations |

(c) Retained

Deleted

(6) Retained

(a). the parties to an arbitration agreement have, at the time of the
conclusion of that agreement, their places of business in different
Federating states within the Federal Republic of Nigeria. Ghe
“F' : dEFEfE!E”}; ’

(b) the Federating state of the Federation in which the seat of
arbitration is situated is different from the Federating State or
States in which the parties have their places of business;

(c) the place where a substantial part of the obligations of the
commercial relationship is to be performed or the place where the
subject matier of the dispule is most closely connected is situated
in a Federating State which is different from the ¥Federating
State or States in which the parties have their places of business;

(d) the parties have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one Federating State
within the Federal Republic of Nigeria.

(7) For the purposes of subsections (5) and (6) of this Section -
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(a) if a party has more than one place of business, the (a) Retained
place of business shall be that which has the closest
relationship to the arbitration agreement;
(b) if a party does not have a place of business, reference (b) if a party does not have a place of business, reference shall be

shall be made to his habitual residence.

(8) iIf any question arises in any proceedings as to the interpretation of any
of the provisions of this Act, the court may have recourse to the mravaux
preparaivires of the UNCITRAL Working Group on Arbitration and

Conciliation.’

made to his or her habitual residence.

{8) In the interpretation of this Bill, regard is to be had to its
international origin and to the need to promote uniformity in its
application and the observance of good faith and the Court may also
have recourse to the rravaux preparatoires of the UNCITRAL Working |
Model Law on International Commercial Arbitration and Conciliation.

(9) Questions concerning matters governed by this Bill which are not
expressly settled in it are to be settled in conformity with the general
principles on which this Act is based.

Short title and application

86. This Act may be cited as the Federal Arbitration and Conciliation Act
and shall, unless the parties agree otherwise, apply:

(a)

(b)

in ali the States within the Federal Republic of
Nigeria in respect of international commercial
arbitration and conciliation and inter-state
commercial arbitration and conciliation, and

in the Federal Capital Territory, in respect of all
arbitrations.

Short Title

88..- This Bill may be cited as the Fedefa} Arbitration and Conciliation
Bill, 2017:

{a) Deleted

(b) Deleted
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SCHEDULES SCHEDULES
FIRST SCHEDULE ERST SCHEDULE 1
[Section 33(1)) [Section 31 (1]
Arbitration Rules Arbitration Rules

SECTION 1. INTRODUCTORY RULES
Scope of Application

Article 1
1. Where parties have agreed that disputes between theém in respect of a

defined legal relationship, whether contractual or not, shall be referred to |

arbitration under the Arbitration and Coneciliation Act, then such disputes
shall be settled in accordance with these Rules subject to such modification as
the parties may agree.

2. These Rules shall govern the arbitration, except that where any of these
Rules is in conflict with a provision of this Act, the Provisions of this Act
shall prevail. '

Notice, Calculation of Periods of Time
Article 2

1. A notice, including a notification, communication or proposal, may be

transmitted by any means of communication that provides or allows for a
record of its {ransmission.

2.If an address has been designated by a party specifically for this purpose or
authorized by the arbitral tribunal, any notice shall be delivered to that party
at that address, and if so delivered shall be deemed to have been received and
delivery by electronic means, such as facsimile or e-mail may only be made
to an address so designated or authorized.

3. In the absence of such designation or authorization, a notice is:

(a) received if it is physically delivered to the addressee; or
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(b) deemed to have been received if it is delivered at the place of
business, habitual residence or mailing address of the addressee.

4. If, after reasonable efforts, delivery cannot be effected in accordance with
paragraphs 2 or 3, a notice is deemed to have been received if it is sent to the
addressee’s last-known place of business, habitual residence or mailing
address by registered letter or any other means that provide a record of
delivery or of attempted delivery.

5. A notice shall be deemed to have been received on the day it is delivered
in accordance with paragraphs 2, 3 or 4, or atternpted to be delivered in
accordance with paragraph 4. A notice transmitted by electronic means is
deemed to have been received on the day it is sent, except that a request for
arbitration so transmitted is only deemed to have been received on the day
when it reaches the addressee’s electronic address.

6. For the purposes of calculating a period of time under these Rules, such
period shall begin to run on the day following the day when a notice,
notification, communication or proposal is received. If the last day of such
period is an official holiday or non-business day at the residence or place of
business of the addressee, the period is extended until the first business day
which follows. Official holidays or non-business days occurring during the
running of the period of time are included in calculating the period.

Article 3
Written communication requesting arbitration

Written Communication Requesting Arbitration
Article 3

1.  The party initiating recourse to arbitration (hereinafter called the | Retained
“claimant”) shall give to the other party (hereinafter called the “respondent™)
a written communication containing a request for the dispute to be referred to
arbitration (the “written communication” or the “request™).

2. Arbitral proceedings shall be deemed to commence on the date on which
the written comumunication is received by the respondent.

3. The written communication shall include the following:
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(a) a demand that the dispute be referred to arbitration;
(b) the names and contact details of the parties;

(¢) identification of the arbitration clause or the sepérate arbitration
agreement that is invoked;

(d) identification of any contract or other legal instrument out of or in

relation to which the dispute arises or, in the absence of such contract

or instrument, a brief description of the relevant relationship;

(e) a brief description of the claim and an indication of the amount
involved, if any;

(f) the relief or remedy sought;

(g) a proposal as to the number of arbitrators (i.e. one or three), language
and seat of arbitration if the parties have not previously agreed
thereon.

4. The written communication may also include:

(a) a proposal for the designation of an appointing authority referred to
in Article 6, paragraph 1;

(b) a proposal for the appointment of a sole arbitrator referred to in
Article 8, paragraph 1;

{c) notification of the appointment of an arbitrator referred to in Article 9
or 10;

(d) the points of claim referred to in Article 20,

5. The constitution of the arbitral tribunal shall not be hindered by any
controversy with respect to the sufficiency of the written communication
containing a request for the dispute to be referred to arbltratmn which shall
be finally resolved by the arbitral tribunal.
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Article 4
Response to the written communication requesting arbitration

Response to the Written Communication Requesting Arbitration
Article 4

1. Within 30 days of the receipt of the written communication containing a | Retained
request for the dispuie to be referred to arbitration, the respondent shall

convey to the claimant a response to the said written communication, which
shall include:

{a) the name and contact details of each respondent;

(b) a response to the information set forth in the notice of arbitration,
pursuant to Article 3, paragraphs 3 (c) to (g/.

2. The response to the written communication requesting arbitration may also
include: '

(a) any plea that an arbitral tribunal to be constituted under these Rules |
lacks jurisdiction;

(b) a proposal for the designation of an appointing authority referred to
in Article 6, paragraph 1;

(c) a proposal for the appointment of a sole arbitrator referred to in
Article §, paragraph 1;

(d) Notification of the appointment of an arbitrator referred to in Article
9ori0; '

{(e) a brief description of counterclaims or claims for the purpose of a set-
off, if any, including where relevant, an indication of the amounts
involved, and the relief or remedy sought;

(D) a written communication containing a request for the dispute to be
referred to arbiiration in accordance with Article 3 in case the
respondent formulates a claim against a party to the arbitration
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agreement other than the claimant,

(g) the points of defence and counterclaim (if any) referred to in Article |

21.
3. The constitution of the arbitral tribunal shail not be hindered by any
controversy with respect to the respondent’s failure to communicate a
response to the written communication requesting arbitration, or an
incomplete or late response to the said written communication, which shall be
finally resolved by the arbitral tribunal.

Representation and Assistance
Article §

Each party may be represented or assisted by persons chosen by it. The
names and addresses of such persons must be communicated in writing to all
parties and to the arbitral tribunal. Such communication must specify whether
the appointment is being made for purposes of representation or assistance.
Where a person is to act as a representative of a party, the arbitral tribunal, on
its own initiative or at the request of any party may at any time require proof
of authority granted to the representative in such a form as the arbitral
tribunal may determine.

Designated and Appointing Authorities

Article 6
1. Unless the parties have already agreed on the choice of an appointing
authority, a party may at any time propose the name or names of one or more
institutions or persoms, including the Director of the Regional Centre for
International Commercial Arbitration in Nigeria Lagos (hereinafter calied the
“RCICAL") one of whom would serve as appointing authority.

2. If all parties have not agreed on the choice of an appointing authority
within 30 days after a proposal made in accordance with paragraph 1 has

Ariticle 5
Representation and Assistance

1. Each party may be represented or assisted by persons chosen by it and
the names and addresses of such persons must be communicated in
writing to all parties and to the arbitral tribunal; such communication must
specify whether the appointment is being made for purposes of
representation or assistance.

2. Where a person is to act as a representative of a party, the arbitral
tribunal, on its own initiative or at the request of any party, may at any
time require proof of authority granted to the representative in such a form
as the arbitral tribunal may determine.

Article 6
Designated and Appointing Auﬂzormes

1. Unless the parties have already agreed on the choice of an appointing
authority, a party may at any time propose the name or names of one or
more institutions or persons, including the Director of the Regional Centre
for International Commercial Arbitration in Nigeria (hereinafter called the
“RCICAN") one of whom would serve as appointing authority.

Retained
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been received by all other parties, any party may request the Director of the
RCICAN to designate the appointing anthority.

3. Where these Rules provide for a period of time within which a party must
refer a matter to an appointing authority and no appointing authority has been
agreed on or designated, the period is suspended from the date on which a
party initiates the procedure for agreeing on or designating an appointing
authority until the date of such agreement or designation.

4. Except as referred to in Article 41, paragraph 4, if the appointing authority
refuses to act, or if it fails to appoint an arbitrator within 30 days after it
receives a party’s request to do so, fails to act within any other period

provided by these Rules, or fails to decide on a challenge to an arbitrafor’
within a reasonable time after receiving a party’s request to do so, any party.

may request the Director of the RCICAN 1o designate a substitute appointing
authority. '

5. In exercising their functions under these Rules, the appointing authority
and the Director of the RCICAN may require from any party and the

arbitrators the information they deem necessary and they shall give the |

parties and, where appropriate, the arbitrators, an opportunity to present their
views in any manner they consider appropriate. All such communications to
and from the appointing authority and the Director of the RCICAN shall also
be provided by the sender to all other parties.

6. When the appointing authority is requested to appoint an arbitrator
pursuant to Articles 8, 9, 10 or 14, the party making the request shall send to
the appointing authority copies of the written communication containing a
request for the dispuic to be referred to arbitration and, if it exists, any
response to the said written communication.

7. The appointing authority shall have regard to such considerations as are
likely to secure the appointment of an independent and impartial arbitrator
and shall take into account the advisability of appointing an arbitrator of a
nationality other than the nationalities of the parties.
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SECTION II. COMPOSITION OF THE ARBITRAL TRIBUNAL
Number of Arbitrators

Article 7
1. If the parties have not previously agreed on the number of arbitrators, and
if within thirty (30) days after the receipt by the respondent of the written
communication containing a request for the dispute to be referred to
arbitration the parties have not agreed that there shall be only one arbitrator,
one arbitrator shall be appointed.

2. Notwithstanding paragraph 1, if no other parties have responded to a
party’s proposal to appoint a sole arbitrator within the time limit provided for
in paragraph 1 and the party or parties concerned have failed to appoint a
second arbitrator in accordance with Article 9 or 10, the appointing authority
may, at the request of a party, appoint a sole arbitrator pursuant to the
procedure provided for in Article 8, paragraph 2, if it determines that, in view
of the circumstances of the case, this is morc appropriate.

Appointment of Arbitrators (Articles 8 to 10)
Article 8

1. If the partics have agreed that a sole arbitrator is to be appointed and if
within thirty (30) days after receipt by all other parties of a proposal for the
appointment of a sole arbitrator the parties have not reached agreement
thereon, a sole arbitrator shall, at the request of a party, be appointed by the
appointing authority.

2. The appointing authority shall appoint the sole arbitrator as prompily as
possible. In making the appointment, the appointing authorlty shall use the
following list-procedure, unless the parties agree that the l1st-procedure
should not be used or unless the appointing authority determines in its
discretion that the use of the list-procedure is not appropriate for the case:

(a) The appointing authority shall communicate to each of the parties an
identical list containing at least three names;

SECTION PART . COMPOSITION OF THE ARBITRAL
TRIBUNAL
Arﬁcle 7
Number of Arbitrators
Retained
-Article 8
Appointment of Arbitrators (Articles 8 to 10
Retained
Retained
Retained
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(b} Within 15 days after the receipt of this list, each party may return the
list to the appointing authority after having deleted the name or
names 1o which it objects and numbered the remaining names on the
list in the order of its preference;

(c) After the expiration of the above period of time the appointing

authority shall appoint the sole arbitrator from among the names .

approved on the lists returned to it and in accordance with the order
of preference indicated by the parties;

(d) I for any reason the appointment cannot be made according to this
procedure, the appointing authority may exercise its discretion in
appointing the sole arbitrator,

Arricle 9

1. If three arbitrators are to be appointed, each party shall appoint one
arbitrator and the two arbitrators thus appointed shall choose the third
arbitrator who will act as the presuhng arbitrator of the arbitral trlbunal

2. I within 30 days after the recelpt of a party’s notification of the
appointment of an arbitrator the other party has not notified the first party of

the arbitrator it has appointed, the first party may request the appointing
authority to appoint the second arbitrator.

3. It within 30 days after the appointment of the second arbitrator the two
arbitrators have not agreed on the choice of the presiding arbitrator, the
presiding arbitrator shall be appointed by the appointing authority in the same
way as a sole arbitrator would be appointed under Article 8.

Article 10

4. For the purposes of Article 9, paragraph 1, where three arbitrators are to
be appointed and there are multiple parties as claimant or as respondent,
unless the parties have agreed to another method of appointment of
arbitrators, the multiple parties jointly, whether as claimant or as respondent,

Retained

(c) After the expiration of the above period of time the appointing
authority shall appoint the sole arbitrator from among the names
approved on the lists returned to it asd-in-eccordance—with-the

efder—ef—prefefeﬂee—méeateé by the parties;
-Article 9
Retained
Article 10
Retained
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shall appoint an arbitrator.

5. If the parties have agreed that the arbitral tribunal is to be composed of a
number of arbitrators other than one or three, the arbitrators shall be
appointed according to the method agreéed upon by the parties.

6. In the event of any failure to constitute the arbitral tribunal under these
Rules, the appointing authority shall, at the request of any party, constitute
the arbifral tribunal and, in doing so, may revoke any appointment already
made and appoint or reappoint each of the arbitrators and designate one of
them as the presiding arbitrator. o

' : Article 11

Disclosures by and challenge of arbitrators (Articles 11 to 13) Disclosures by and Challenge of Arbitrators (Articles 11 to 13}

Article 11

When a person is approached in connection with his or her possible | Retained
appoiniment as an arbitrator, he or she shall confirm their availability and '
disclose any circumstances likely to give rise to justifiable doubts as to his or
her impartiality or independence. An arbitrator, from the time of his or her
appointment and throughout the arbitral proceedings, shall without delay
disclose any such circumstances to the parties and the other arbitrators unless
they have already been informed by him or her of these circumstances.

Article 12 , Article 12

1. Any arbitrator may be challenged if circumstances exist that give rise to | Retained
Justifiable doubts as to the arbitrator’s impartiality or independence.

2. A party may challenge the arbitrator appointed by it only for reasons of
which it becomes aware after the appointment has been made.

3. In the event that an arbitrator fails to act or in the event of the de jure or de
facto impossibility of his or her performing his or her functions, the

procedure in respect of the challenge of an arbitrator as provided in Article 13
shall apply.
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Article 13

1. A party that intends to challenge an arbitrator shall send notice of ijts
challenge within 15 days after it has been notified of the appointment of the
challenged arbitrator, or within 15 days after the circumstances mentioned in
Articles 11 and 12 became known to that party.

2. The notice of challenge shall be communicated to all other pariies, to the
arbitrator who is challenged and to the other arbitrators; the notice of
challenge shall state the reason(s) for the challenge.

3. When an arbitrator has been challenged by a party, all parties may agree to
the challenge and the arbitrator may also, after the challenge, withdraw from
his or her office. In neither case does this imply acceptance of the validity of
the grounds for the challenge.

4. If, within 15 days from the date of the notice of challenge, all parties do
not agree to the challenge or the challenged arbitrator does not withdraw, the
party making the challenge may elect to pursue it further and in that case,
within 30 days from the date of the notice of challenge, it shall seek a
decision on the challenge by the appointing authority.

Replacement of an Arbitrator

Article 14

1. Sub_]ect to paragraph 2 of Article 14, in any event where an arbitrator has
to be replaced during the course of the arbitral proceedings, a substitute
arbitrator shall be appointed or chosen pursuant to the procedure provided for
in Articles 8 to 11 that was applicable to the appointment or choice of the
arbitrator being replaced and this procedure shall apply even if during the
process of appointing the arbitrator to be replaced, a party had fauled 10
exercise its right to appoint or to participate in the appointment.

2. If, at the request of a party, the appointing authority determines that, in
view of the exceptional circumstances of the case, it would be justified for a
party to be deprived of its nght to appoint a substitute arbitrator, the
appointing authority may, after giving an opportunity to the parties and the

Retained
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_ Article 14
Replacement of an Arbitrator
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remaining arbitrators to express their views: (@) appoint the substitute
arbitrator; or (b) after the closure of the hearings, authorize the other
arbitrators to proceed with the arbitration and make any decision or award.

Repetition of hearings in the event of the replacement of an Arbitrator

Article 15 :
I an arbitrator is replaced, the proceedings shall resume at the stage where
the arbitrator who was replaced ceased to perform his or her functions, unless
the parties decide otherwise. '

Exclusion of liability

Article 16
Save for intentional wrongdoing, the parties waive, to the fullest extent
permitted under the applicable law, any claim against the arbitrators, the
emergency arbitrator, the appointing authority and any person appointed by
the arbitral tribunal based on any act or omission in connection with the
arbitration. '

SECTION ITI. ARBITRAL PROCEEDIN GS
General Provisions
Article 17

1. Subject to the Rules, the arbitral tribunal may conduct the arbitration in
such manner as it considers appropriate, provided that, the parties are treated
with equality and that at any stage of the proceedings each party is given a
full opportunity of presenting his case. The arbitral tribunal, in exercising its
discretion, shall conduct the proceedings so as to avoid unnecessary delay

and expense and to provide a fair and efficient process for resolving the
parties’ dispute.

2. As soon as practicable after its constitution and after inviting the parties to
cxpress their views, the arbitral tribunal shall establish the provisional
timetable of the arbitration. The arbitral tribunal may, at any time, after

Retained
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Repetition of Hearings in the Event ofthe Replacement of an Arbitrator

Article 16
Exclusion of Liability

SECHION PART III. ARBITRAL PROCEEDINGS

Article 17
General Provisions
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mviting the parties to express their views, extend or abridge any period of
time prescribed under these Rules or agreed by the parties.

3. 1If at an appropriate stage of the proceedings any party so requests, the
arbitral tribunal shall hold hearings for the presentation of evidence by
witnesses, including expert witnesses, or for oral argument. In the absence of
such a request, the arbitral tribunal shall decide whether to hold such hearings

or whether the proceedings shall be conducted on the basis of documents and

other materials.

4.  All communications to the arbitral tribunal by one party shall be
communicated by that party to all other parties; such comwnunications shall

be made at the same time, except as otherwise permitted by the arbitral |

tribunal if it may do so under applicable law.

5. The arbitral tribunal may, at the request of any party, allow one or more
third persons to be joined in the arbitration as a party in accordance with
Section 42 of the Act, provided such person is a party to the arbitration
agreement, unless the arbitral tribunal finds, after giving all parties, including
the person or persons to be joined, the opportunity to be heard, that joinder
should not be permitted because of prejudice to any of those parties. The
arbitral tribunal may make a single award or several awards in respect of all
parties so involved in the arbitration.

Seat and Venue of Arbitration
Article 18

1. If the parties have not previously agreed on the seat of the arbitration, the
seat of arbitration shall be determined by the arbitral tribunal having regard to
the circumstances of the arbitration. The Award shall be decmed to have
been made at the seat of arbitration.

2. The arbitral tribunal may meet at any location (venue) it considers
appropriate for deliberations, unless otherwise agreed by the parties, the
arbitral tribunal may also meet at any location it considers appropriate for any
other purpose, inciuding hearings.

3. If at an appropriate stage of the proceedings any party so requests, the |
arbitral tribunal shall hold hearings for the presentation of evidence by
witnesses, including expert witnesses, or for oral argument and where
there is no such a request, the arbitral tribunal shall decide whether to
hold such hearings or whether the proceedings shall be conducted on the
basis of documents and other materials.

Retained

5. The arbitral tribunal may, at the request of any party, allow one or more
third persons to be joined in the arbitration as a party in accordance with
Section 40 of the Act, provided such person is a party to the arbitration
agreement, unless the arbitral tribunal finds, after giving all parties,
including the person or persons to be joined, the opportunity to be heard,
that joinder should not be permitted because of prejudice to any of those
parties but the arbitral tribunal may make a single award or several |
awards in respect of all parties so involved in the arbitration.

Article 18
Seat and Venue of Arbitration

If the parties have not previously agreed on the seat of the arbitration, the |
seat of arbitration shall be determined by the arbitral tribunal having
regard to the circumstances of the arbitration and any Award thereto
shall be deemed to have been made at the seat of arbitration. '
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Language
Article 19

1. Subject to an agreement by the parties, the arbitral tribunal shali promptly
after its appointment, determine the language or languages to be used in the
proceedings and such determination shall apply to the points of claim, the
points of defence, and any further written statements and, if oral hearings take
place, to the language or languages to be used at such hearings.

2. The arbitral tribunal may order that any documents annexed to the
points of claim or points of defence, and any supplementary documents
or exhibits submitted in the course of the proceedings, delivered in their
original langnage, shall be accompanied by a translation into the
language or languages agreed upon by the parties or determined by the

arbitral tribunal.
Points of Claim
Article 20

i. Unless the points of claim was contained in the written communication
containing a request for the dispute to be referred to arbitration, the claimant
shall, within a period of time to. be determined by the arbitral tribunal,
communicate its points of claim in writing to the respondent and to each of
the arbitrators. :
2. The points of claim shall include the following particulars:

(a) the names and addresses of the parties;

(b) a statement of the facts supporting the claim;

{c) the point at issue;

(d) the relief or remedy sought;

Retained
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Article 19

Language

Article 20

| Points of Claim
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(e) the legal grounds or arguments supporting the claim.

3. A copy of any contract or other legal imstrument out of which or in
relation to which the dispute arises and of the arbitration agreement, if not

contained in the contract or other legal instrument, shall be annexed to the
poinis of claim.

4. The points of claim should, as far as possible, be accompanied by all.

documents and other ev:dence relied upon by the claimant, or contam _

references to them.
Points of Defence
Article 21
1. Unless the points of defence was contained in response to the written
communication containing a request for the dispute to be referred to
arbiiration, the respondent shall, within a period of time to be determined by

the arbitral tribunal, communicate its points of claim in writing to the
respondent and to each of the arbitrators,

2. The points of defence shall reply to the particulars (b), (c)', (d) and {¢) of

the points of claim (Article 20, paragraph 2). The statement of defence |

should, as far as possible, be accompanied by all documents and other
evidence relied upon by the respondent, or contain references to them.

3. In its points of defence, or at a later stage in the arbitrai proceedings, if the
arbitral tribunal decides that the delay was justified under the circumstances,

the respondent may make a counterclaim or rely on a claim for the purpose of”-

a set-off provided that the arbitral tribunal has jurisdiction over it.

4. The provisions of Article 20, paragraphs 2 to 4, shall apply to a
counterclaim, a claim under Article 4, paragraph 2(f), and a claim relied on
for the purpose of set-off.

Retained
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Points of Defence
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Amendments to the claim or defence
Article 22

During the course of the arbitral proceedings, either party may amend or
supplement its claim or defence, including a counterclaim or a claim for the
purpose of a set-off, unless the arbitral tribunal considers it inappropriate to
allow such amendment or supplement having regard to the delay in making it
or prejudice to the other parties or any other circumstances. However, a claim
or defence, including a counterclaim or a claim for the purpose of a set-off,
may not be amended or supplemented in such a manner that the amended or

supplemented claim or defence falls outside the jurisdiction of the arbitral
tribunal. '

Pleas as to the jurisdiction of the Arbitral Tribunal
Article 23

1. The arbitral tribunal shall have the power to rule on its own jurisdiction,
including any objections with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement. For that purpose,
an arbitration clause that forms part of a contract shall be treated as an
agreement independent of the other terms of the contract. A decision by the
arbitral tribunal that the contract is null shall not entail automatically the
invalidity of the arbitration clause.

2. A plea that the arbitral tribunal does not have jurisdiction shall be raised
not later than in the points of defence, or with respect to a counterclaim or a
claim for the purpose of a set-off, in the reply to the counterclaim or to the
claim for the purpose of a set-off. A party is not precluded from raising such
a plea by the fact that it has appointed, or participated in the appointment of,
an arbitrator. A plea that the arbitral tribunal is exceeding the scope of its
authority shall be raised as soon as the matter alleged to be beyond the scope
of its authority is raised during the arbitral proceedings. The arbitral tribunal
may, in either case, admit a later plea if it considers the delay justified.

3. The arbitral tribunal may rule on a plea referred to in paragraph 2 either as

Article 22
Amendments fo the claim or defence
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Pileas as to the Jurisdiction of the Arbitral Tribunal
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a preliminary question or in an award on the merits. The arbitral tribunal may
continue the arbitral proceedings and make an award, notwithstanding any
pending challenge to its jurisdiction before a court. '

Further written statements

Article 24

The arbitra] tribunal shall decide which further written statements, in addition
fo the points of claim and the points of defence, shall be required from the

parties or may be presented by them and shall fix the periods of time for |

communicating such statements.
Periods of time

Article 25
The periods of time fixed by the arbitral tribunal for the communication of
written statements (including the points of claim and points of defence)
should not exceed forty-five days. However, the arbitral tribunal may extend
the time limits if it concludes that an extension is justified.

Interim measures

Article 26
1. The arbitral tribunal may, at the request of a party, grant inferim measures.
2. An interim measure is any temporary measure by which, at any time prior
to the issuance of the award by which the dispute is finally decided, the

arbilral tribunal orders a party, for example and without limitation, to:

(a) Maintain or restore the status quo pending determination of the
dispute;

(b) Take action that would prevent, or refrain from taking action that is
likely to cause, (i) current or imminent harm or (i) prejudice to the

Article 24
Further Written Statements
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Article 25
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arbitral process itself}

{(c) Provide a means of preserving assets out of which a subsequent award
may be satisfied; or

(d) Preserve evidence that may be relevant and material to the resolution of
the dispute.

3. The party requesting an interim measure under paragraphs 2 (@) to (c)
shall satisfy the arbitral tribunal that:

(a) Harm not adequately reparable by an award of damages is likely to
result if the measure is not ordered, and such harm substantially
outweighs the harm that is likely to result to the party against whom
the measure is directed if the measure is granted; and

{(b) There is a reasonable possibility that the requesting party will
succeed on the merits of the claim. The determination on this
possibility shall not affect the discretion of the arbitral tribunal in
making any subsequent determination.

4. With regard to a request for an interim measure under paragraph 2 (d), the

requirements in paragraphs 3 (@) and (b) shall apply only to the extent the
arbitral tribuna} considers appropriate.

5. The arbitral tribunal may modify, suspend or terminate an interim measure
it has granted, upon application of any party or, in exceptional circumstances
and upon prior notice to the parties, on the arbitral tribunal’s own initiative,

6. The arbitral tribunal may require the party requesting an interim measure
to provide appropriate security in connection with the measure.

7. The arbitral tribunal may require any party promptly to disclose any
material change in the circumstances on the basis of which the interim
measure was requested or granted.

8. The party requesting an interim measure may be liable for any costs and
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damages caused by the measure to any party if the arbitral tribunal later
determines that, in the circumstances then prevailing, the measure should not
have been granted. The arbitral tribunal may award such costs and damages
at any point during the proceedings.

9. A request for interim measures addressed by any party to a judicial
authorrty shall not be deemed mcompatlble with the agreement to arbitrate, or
as a waiver of that agreement.

LEmergency Arbitrator Proceedings Emergency Arbitrafor Proceedings
Ariicle 27 - o | Article 27
Conduct of Emergency Relief Proceedings Conduct of Emergency Relief Proceedings

1. Taking into account the urgency inherent in the Emergency Relief | 1. Taking into account the urgency inherent in the Emergency Relief
proceedings and ensuring that each party has a reasonable opportunity to be | proceedings and ensuring that each party has a reasonable opportunity to
heard on the Application, the Emergency Arbitrator may conduct such | be heard on the Application, the Emergency Arbitrator may conduct such
proceedings in such a manner as the Emergency Asbitrator considers | proceedings in such a manner as the Emergency Arbitrator considers
appropriate. The Emergency Arbitrator shall have the power to rule on | appropriate. The Emergency Arbitrator shall have the power to rule on
objections that the Emergency Arbitrator has no jurisdiction, including any | objections that the Emergency Arbitrator has no jurisdiction, including
objections with respect to the existence, validity or scope of the arbitration | any objections with respect to the existence, validity or scope of the
clause(s) or of the separate arbitration agreement(s), and shall resolve any | arbitration clause(s) or of the separate arbitration agreement(s), and shall
disputes over the applicability of this Article and of Section 18 of the Act. resolve any disputes over the applicability of this Article and of Section 16
of the Bill.

_ Decisions of the Emergency Arbitrator | _ Decisions of the Emergency Arbitrator

2. Any decision of the Emergency Arbitrator shall take the form of an Order | Retained
(the “Emergency Decision”) shall be made within fourteen (14) days from the
date on which the file is received by the Emergency Arbitrator. This period of
time may be extended by agreement of the parties.

3. The Emergency Decision may be made even if in the meantime the file has | Retained
been transmitted to the arbitral tribunal.

4. Any Emergency Decision shall: 4. retained
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(a) be made in writing;

(b} state the date when it was made and summary reasons upon which the
Emergency Order is based {including a determination on whether the
Application is admissible under Section 18 of the Act and whether
the Emergency Arbitrator has jurisdiction to grant the Emergency

. Relief); and .

(c) be signed by the Emergency Arbitrator.

5. Any Emergency Decision shall fix the costs of the Emergency Relief
proceedings and decide which of the parties shall bear them or in what
proportion they shall be borne by the parties, subject always to the power of
the arbitral tribunal to determine finally the apportionment of such costs in
accordance with Section 52 of the Act. The costs of the Emergency Relief

proceedings include the Emergency Arbitrator's fees and expenses and the-

reasonable and other legal costs incurred by the parties for the Emergency
Relief proceedings.

6. Any Emergency Decision shall be recognised and enforced in the same
manner as an interim measure under to Section 30 of the Act and shall be
binding on the parties when rendered. By agreeing to arbitration under these

Rules, the parties undertake to comply with any Emergency Decision without
delay.

7. The Emergency Arbitrator shall be entitled to order the provision of
appropriate security by the party seeking Emergency Relief.

8. Any Emergency Decision may, upon a reasoned request by a party, be
modified, suspended or terminated by the Emergency Arbitrator or the
arbitral tribunal (once constituted).

9. Any Emergency Decision ceases to be binding:

(a) if the Emergency Arbitrator or the arbitral tribunal so decides;

(a) Retained

(b) state the date when it was made and summary reasons upon which
- the Emergency Order is based (including a determination on
whether the Application is admissible under Section 16 of the Bill
and whether the Emergency Arbitrator has jurisdiction to grant the
Emergency Relief); and

(c) Retained

5. Any Emergency Decision shall fix the costs of the Emergency Relief
proceedings and decide which of the parties shall bear them or in what
proportion they shall be borne by the parties, subject always to the power
of the arbitral tribunaj to determine finally the apportionment of such costs
in accordance with Section 50 of the Bill. The costs of the Emergency
Relief proceedings include the Emergency Arbitrator's fees and expenses
and the reasonable and other legal costs incurred by the parties for the
Emergency Relief proceedings.

6. Any Emergency Decision shall be recognised and enforced in the same
manner as an interim measure under to Section 28 of the Bill and shall be
binding on the parties when rendered. By agrecing to arbitration under
these Rules, the parties undertake o comply with any Emergency
Decision without delay.

Retained
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(b) upon the arbitral tribunal rendering a final award, unless the arbitral
tribunal expressly decides otherwise;

(c) upon the withdrawal of all claims or the termination of the arbitration
before the rendering of a final award; or

(d) if the arbitral tribunal is not constituted within 90 days from the date
of the Emergency Decision. This period of time may be extended by
agreement of the parties.

10. The Emergency Arbitrator’s decision shall not bind the arbitral tribunal
with respect to any question, issue or dispute determined in the Emergency
Decision. The arbitral tribunal may modify, terminatc or annul the

Emergency Decision or any modification thereto made by the Emergency
Arbitrator.

11. The arbitral tribunal shall decide upon any party’s requests or claims
related to the Emergency Relief proceedings including the reallocation of the
costs of such proceedings and any claims arising out of or in connection with
the compliance or non-compliance with the order.

General provisions

12. Subject to subparagraph 15 of this Article, the Emergency Arbitrator
shall have no further power to act once the arbitral tribunal is constituted.

13. The Emergency Arbitrator procedures set out in this Article are not

intended to prevent any party from seeking urgent interim or conservatory
measures from a competent Court at any time.

14. In all matters not expressly provided for in this Article, the Emergency
Arbitrator shall act in the spirit of the Act and these Rules.

15. The Emergency Arbitrator shall make every reasonable effort to ensure
that an Emergency Decision is valid.

Retained
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Evidence

Article 28

1. Each party shall have the burden of proving the facts relied on to support
his claim or defence.

2. Witnesses, including expert witnesses, who are presented by the parties to
testify to the arbitral tribunal on any issue of fact or expertise may be any
individual, notwithstanding that the individual is a party to the arbitration or

in any way related to a party. Unless otherwise directed by the arbitral
tribunal, statements by witnesses, including expert witnesses, may be
presented in writing and signed by them.

3. The arbitral tribunal may, if it considers it appropriate, require a party to
deliver to the tribunal and to the other party within such a period of time as
the arbitral tribunal shall decide, a summary of the documents and other
evidence which that party intends to present in support of the facts in issue set
out in his points of claim or points of defence.

4. At any time during the arbitral proceedings, the arbitral tribunal may
require the parties to produce documents, exhibits or other evidence within
such a period of time as the arbitral tribunal shall determine.

5. The arbitral tribunal shall determine the admissibility, relevance,
materiality and weight of the evidence offered.

Hearings
Article 29

L. In the event of an oral hearing, the arbitral tribunal shall give the part:es
adequate advance notice of the date, time and place thereof,

2. Witnesses, including expert witnesses, may be heard under the conditions
and examined in the manner set by the arbitral tribunal.

3. Hearings shall be held in camera unless the partics agree otherwise. The
arbitral tribunal may require the retirement of any witness or witnesses,

Retained
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Article 28
Evidence

Article 29

Hearings
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including expert witnesses, during the testimony of such other witnesses,
except that a witness, including an expert witness, who is a party to the
arbitration shall not, in principle, be asked to retire.

4. The arbitral tribunal may direct that witnesses, including expert witnesses,

be examined through means of telecommunication that do not requn‘e thelr

physical presence at the hearing (such as videoconference).

Experts appointed by the Arbitral Tribunal

Article 30

1. After consultation with the parties, the arbitral tribunal may appoint one or
more independent experts to report to it in writing, on specific issues to be
determined by the arbitral tribunal. A copy of the expert’s terms of reference,
established by the arbitral tribunal, shall be communicated to the parties.

2. The expert shall, in principle before accepting appointment, submit to the
arbitral iribunal and to the parties a description of his or her qualifications
and a statement of his or her impartiality and independence. Within the time
ordered by the arbitral tribunal, the parties shall inform the arbitral tribunal
whether they have any objections as. to the expert’s qualifications,
jmpartiality or independence. The arbitral tribunal shall decide promptly
whether to accept any such objections. After an expert’s appointment, a party
may object to the expert’s qualifications, impartiality or independence only if

the objection is for reasons of which the party becomes aware after the |

appointment has been made. The arbitral tribunal shall decide promptly what,
if any, action to take.

3. The parties shall give the expert any relevant information or produce for
his or her inspection any relevant documents or goods that he or she may
require of them. Any dispute between a party and such expert as to the
relevance of the required information or production shall be referred to the
arbitral tribunal for decision.

4. Upon receipt of the expert’s report, the arbitral tribunal shall communicéte
a copy of the report to the parties, who shall be given the opporiunity to
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express, in writing, their opinion on the report. A party shall be entitled to -

examine any document on which the expert has relied in his or her report.

5. At the request of either party, the expert, after delivery of the report, may
be heard at a hearing where the parties shall have the opportunity to be
present and to interrogate the expert. At this hearing, either party may present
expert witnesses in order to testify on the points at issue. The provisions of
Article 29 shall be applicable to such proceedings.

Default
Article 31

1. If, within the period of time fixed by these Rules or the arbitral tribunal,
without showing sufficient cause:

(a) The claimant has failed to communicate its point of claim, the arbitral
tribunal shall issue an order for the termination of the arbitral
proceedings, unless there are remaining matters that may need to be
decided and the arbitral tribunal considers it appropriate to do so;

(b) The respondent has failed to communicate its response to the written
communication containing a request for the dispute to be referred to
arbitration or its points of defence, the arbitral tribunal shall order that
the proceedings continue, without treating such failure in itself as an
admission of the claimant’s allegations; the provisions of this
subparagraph also apply to a claimant’s failure to submit a defence to
a counterclaim or to a claim for the purpose of a set-off.

2. If a party, duly notified under these Rules, fails to appear at a hearing,
without showing sufficient cause for such failure, the arbitral tribunal may
proceed with the arbifration.

3. Tf a party, duly invited by the arbitral tribunal to produce documents,
exhibits or other evidence, fails to do so within the established period of time,
without showing sufficient cause for such failure, the arbitral tribunal may

Retained

50;

of a set-off.
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Article 3] -

Defauly

(a) The claimant fails to communicate its point of claim, the arbitral
tribunal shall issue an order for the termination of the arbitral
proceedings, unless there are remaining matters that may need to

be decided and the arbitral tribunal considers it appropriate to do

(b) The respondent fails to communicate its response to the written
communication containing a request for the dispute to be referred
to arbitration or its points of defence, the arbitral tribunal shall
order that the proceedings continue, without treating such faiture
in itself as an admission of the claimant’s allegations; the
provisions of this subparagraph also apply to a claimant’s failure |
to submit a defence to a counterclaim or to a claim for the purpose
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make the award on the evidence before it.

Closure of hearings
Article 32

1. The arbitral tribunal may inquire of the parties if they have any further
proof to offer or witnesses to be heard or submissions to make and, if there
are none, it may declare the hearings closed.

2. The arbitral tribunal may, if it considers it necessary owing to exceptionall
circumstances, decide, on its own initiative or upon application of a party, to
reopen the hearings at any time before the award is made.

Waiver of right to object
Article 33
A failure by any party to object promptly to any non-compliance with
these Rules or with any requirement of the arbitration agreement
shall be deemed to be a waiver of the right of such party to make

such an objection, unless such party can show that, under the
circumstances, fajlure to object was justified.

SECTION 1V. THE AWARD
Decisions
Article 34

1. When there are three arbitrators, any award or other decision of the
arbitral tribunal shall be made by a majority of the arbitral tribunal.

2. In the case of questions of procedure, when thete is no majority or when

the arbitral tribunal so authorises, the presiding arbitrator may decide alone, |

subject to revision, if any, by the arbitral tribunal.
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Form and effect of the Award
Article 35

1. The arbitral tribunal may make separate awards on different issues at
different times.

2. All awards shall be made in writing and shall be final and binding on the
partics. The parties undertake to carry out the award without delay.

3. The arbitral tribunal shall state the reasons upon which the award is based,
unless the parties have agreed that no reasons are to be given.

4. An award shall be signed by the arbitrators and it shall contain the date on
which the award was made and indicate the seat of arbitration. Where there is

more than one arbitrator and any of them fails to sign, the award shall state
the reason for the absence of the signature.

5. The award may be made public only with the consent of all parties or
where and to the extent disclosure is required of a party by legal duty, to

protect or pursue a legal right or in relation to legal proceedings before a
court or other competent authority.

6. Copies of the award signed by the arbitrators shall be communicated to the
parties by the arbitral tribunal.

Applicable Law, Amiable Compositeur
Article 36
1. "The arbitral tribunal shall apply the rules designated by the partiés as
applicable to the substance of the dispute. Failing such designation by the
parties, the arbitral tribunal shall apply the law which it determines to be

appropriate.

2. The arbitral tribunal shall decide as amiable compositewr or ex aequo ef
bono only if the parties have expressly authorised the arbitral tribunal to da
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50,

3. In all cases, the arbitral tribunal shall decide in accordance with the terms

of the contract, if any, and shall take into account any usage of trade
applicable to the transaction.

Settlement or other grounds for termination
Article 37

1. 1If, before the award is rhade, the parties agree on a settlement of the
dispute, the arbitral tribunal shall either issue an order for the termination of
the arbitral proceedings or, if requested by both parties and accepted by the
tribunal, record the settlement in the form of an arbitral award on agreed
terms. The arbitral tribunal is not obliged to give reasons for such an award.

2. If, before the award is made, the continuation of the arbitral proceedings
becomes unnecessary or impossible for any reasons not mentioned in
paragraph 1, the arbitral tribunal shall inform the parties of its intention to
issue an order for the termination of the proceedings. The arbitral tribunal
shall have the power to issue such an order unless there are remaining matters

that may need to be decided and the arbitral tribunal considers it appropriate
to do so.

3. Copies of the order for termination of the arbitral proceedings or of the
arbitral award on agreed terms, signed by the arbitrators, shall be
communicated by the arbitral tribunal to the parties. Where an arbitral award

on agreed terms is made, the provisions of Article 35, paragraphs 2, 4 and 6,
shall apply. - :

Interpretation of the award
Article 38

1. Within thirty days after the receipt of the award, a party, with notice to the

other parties, may request that the arbitral tribunal give an interpretation of
the award.
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2. The interpretation shall be given' in writing within forty-five days after the
receipt of the request. The interpretation shall form part of the award and the
provisions of Asticle 35, paragraphs 2 to 6, shall apply.

Correction of the award
Article 39

I. Within thirty days after the receipt of the award, a party, with notice to
other parties, may request the arbitral tribunal to correct in the award any
errors in computation, any clerical or typographical error, or any error of
similar nature. If the arbitral tribunal considers that the request is justified, it
shall make the correction within forty-five days of receipt of the request.

‘2. The arbitral tribunal may within thirty days after the communication of the
award make such corrections on its own initiative.

3. Such corrections shall be in writing and shall form part of the award. The
provisions of Article 35, paragraphs 2 to 6, shall apply.

Additional award
Article 40

1. Within thirty days after the receipt of the termination order of the award, a
party, with notice to the other parties, may request the arbitral tribunal to
make an additional award as to claims presented in the arbitral proceedings
but not decided by the arbitral tribunal.

2. If the arbitral tribunal considers the request for an award or additional
award to be justified, it shall render or complete its awards within sixty days
after the receipt of the request. The arbitral tribunal may extend, if necessary,
the period of time within which it shall make the award.

3. When an award or additional award is made, the provisions of Article 35,
paragraphs 2 to 6, shall apply.
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Definition of costs
Article 41

1. The arbitral tribunal shall fix the costs of arbitration in the final award
and, if 1t deems appropriate, in another decision.

2. The term “costs™ includes dnly:
(a) The fees of the arbitral tribunal to be stated separately as to each

arbitrator and to be fixed by the tribunal itself in accordance with
Article 42;

(b) The reasonable travel and other expenses incurred by the«

arbitrators;

(¢) The reasonable costs of expert advice and of other assistance
required by the arbitral tribunal;

(d) The reasonable travel and other expenses of witnesses to the
extent such expenses are approved by the arbitral tribunal;

(e) The legal and other costs incurred by the parties in relation to the

arbitration to the extent that the arbitral tribunal determines that
the amount of such costs is reasonable;

(D) Any fees and expenses of the appointing authority as well as the
fees and expenses of the Director of the RCICAN;

(g) The cost of third party funding;

(h) Other Costs.

3. In relation to interpretdtion, correction or completion of any award under
Articles 38 to 40, the arbitral tribunal may charge the costs referred to in
paragraphs 2 (b) to (f), but no additional fees.
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Fees and expenses of Arbitrators
Article 42

1. The fees and expenses of the arbitrators shall be reasonable in amount,
taking into account the amount in dispute, the complexity of the subject
matter, the time spent by the arbitrators and any other relevant circumstances
of the case.

2. I there is an appointing authority and it applies or has stated fhat it will
apply a schedule or particular method for determining the fees for arbitrators
in international cases, the arbitral tribunal in ﬁxmg its fees shall take that
schedule or method into account to the extent that it c0n51ders appropriate in
the circumstances of the case.

3. Promptly after its constitution, the arbitral tribunal shall inform the parties
as to how it proposes to determine its fees and expenses, including any rates
it intends to apply. Within fifieen days of receiving that proposal, any party
may refer the proposal to the appointing authority for review. If, within forty-
five days of receipt of such a referral, the appointing authority finds that the
proposal of the arbitral tribunal is inconsistent with paragraph 1, it shall make

any necessary ad_]ustments thereto, which shall be binding upon the arbltral
tribunal.

4. (a) When mfonmng parties of the arbitrators’ fees and expenses that
have been fixed pursuant to Article 41 paragraphs 2 (a) and (3), the arbiiral

tribunal shall also explain the manner in which the corresponding amounts
have been calculated;

) Within fifteen days of receiving the arbitral tribunal’s
determination of fees and expenses, any party may refer for review
such determination to the appointing authority. If no appointing
authority has been agreed upon or designated, or if the appointing
authonty fails to act within the time specified in these Rules, then the
review shall be made by the Director of the RCICAN;
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(c) If the appointing authority or the Director of the RCICAN
finds that the arbitral tribunal’s determination is inconsistent with the
arbitral tribunal’s proposal (and any adjustment thereto) under
paragraph 3 or is otherwise manifestly excessive, it shall, within
forty-five days of receiving such a referral, make any adjustments to
the arbitral tribunal’s determination that are necessary to satisfy the
criteria in paragraph 1. Any such adjustments shall be binding upon
~ the arbitral tribunal;

(d) Any such adjustments shall either be included by the arbitral
tribunal in its award or, if the award has already been issued, be
implemented in a correction to the award, to which the procedure of
Article 39, paragraph 3, shall apply.

5. Throughout the proce'dure under paragraphs 3 and 4, the arbitral tribunal
shall proceed with the arbitration, in accordance with Article 17, paragraph 1.

6. A referral under paragraph 4 shall not affect any determination in the
award other than the arbitral tribunal’s fees and expenses; nor shall it delay
the recognition and enforcement of all parts of the award other than those
relating to the determination of the arbitral tribunal’s fees and expenses.

Allocation of COSIs
Article 43

1. The costs of the arbitration shall in principle be borne by the unsuccessful
party or parties. However, the arbitral tribunal may apportion each of such
costs between the parties if it determines that apportionment is reasonable,
taking into account the circumstances of the case.

2. The arbitral tribunal shall in the final award or, if it deems appropriate, in
any other award, determine any amount that a party may have to pay to
another party as a result of the decision on aflocation of costs.
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Deposit of costs
Article 44

1. The arbitral tribunal, on its establishment, 'may ‘request the parties to
deposit an equal amount as an advance for the costs referred to in Article 41,
paragraphs 2 (a) to (c).

2. Durmng the course of the arbitral proceedings, the arbitral tribunal may
request supplementary deposits from the parties.

3. If an appointing authority has been agreed upon or designated, and when a
party so requests and the appointing authority consents to perform the
function, the arbitral tribunal shall fix the amounts of any deposits or

supplementary deposits only after consuliation with the appointing authority, |.

which may make any comments to the arbitral tribunal that it deems

appropriate concerning the amount of such deposits and supplementary
deposits.

4. If the required deposits are not paid in full within thirty days after the
receipt of the requests, the arbitral tribunal shall so inform the parties, in
order that one or more of them may make the required payment. If such
payment is not made, the arbitral tribunal may order the suspension or
termination of the arbitral proceedings.

5. After the award has been made, the arbitral tribunal shall render an account |

to the parties of the deposits received and return any unexpended balance to
the parties.

ANNEX
Model arbitration clause for contracts

Any dispute, controvetsy or claim arising out of or relating to this contract, or
the breach, termination or invalidity thereof, shall be settled by arbitration in

accordance with the Arbitration and Conciliation Act in force in the F ederal
Republic of Nigeria.
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Note. Parties should consider adding:

(a) The appointing anthority shall be ... {name of institution ‘or
person];

(b) The number of arbitrators shéll be ... [one or three];

{c) The seat of arbitration shall be ... [town and countly];
(D The language to be used in the arbitral proceedings shall be
Model statements of independence pursuant to Article 11 of the
Rules
No circumsrances to disclose
I am impartial and independent of each of the parties and intend to remain so.

To the best of my knowledge, there are no circumistances, past or present,
likely to give rise to justifiable doubts as to my impartiality or independence,

T shall promptly notify the parties and the other arbitrators of any ‘such |

circumstances that may subsequently come to my attention during this
arbitration.

I confirm, on the basis of the information presently available to me, that I can
devote the time necessary to conduct this arbitration diligently, efficiently
and in accordance with the time limits in the Rules.

Circumstances to disclose

I am impartial and independent of each of the parties and intend to remain so.
Attached is a statement made pursuant to Article 11 of the Arbitration Rules
in the First Schedule to the Arbitration and Conciliation Act of (2) my past
and present professional, business and other relationships with the parties and
(b) any other relevant circumstances. {Include statement.] I confirm thai those
circumstances do not affect my independence and impartiality. 1 shall

Model Statements of Independence Pursuant to Article 11 of the
Rules

No Circumstances to Disclose
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promptly notify the parties and the other arbitrators of any such further
relationships or circumstances that may subscquently come to my attention
during this arbitration.

I conﬁim, on the basis of the information presently available to me, that I can
devote the time necessary to conduct this arbitration diligently, efficienily
and in accordance with the time limits in the Rules. .

SECOND SCHEDULE _ SECOND SCHEDULE 2
[Section 61(1)] . _  [Section 59 (1)]
CONVENTION ON THE RECOGNITION AND ENFORCEMENT coNVENi*ION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS JUNE 10, 1958 . OF FOREIGN ARBITRAL AWARDS JUNE 10, 1958
Article I ' | Article 1 -
. - ,SL

1. This Convention shall apply to the recognition and enforcement of arbitral | Rétained
awards made in the territory of a State other than the State where the
recognition and enforcement of such
difference between persons, whether physical or legal. Tt shall also apply to
arbiiral awards not considered as domestic awards in the state where their
recognition and enforcement are sought. '

2. The terms “arbitral awards™ shall include not only awards made by
arbitrator, appointed for each case but also those made by permanent arbitral
bodies to which the parties have submitted.

3. When signing, ratifying or acceding to this Convention, or notifying
extension under Article X hereof, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition arid enforcement
of awards made only in the territory of another Contracting State. It may also
declare that it will apply the Convention only to differences arising out of
legal relationships whether contractual or not, which are considered as
commercial under the national law of the State making such declaration.

Article IT . . Article IT

i. FEach Contracting State shall recognise an agreement in writing under | Retained
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which the partics undertake to submit to arbitration all or any differences

which have arisen or which may arise between them in respect of a defined |

legal relationship, whether contractual or not, concerning a subject matter
capable of seitlement by arbitration.

Appendices
2. The term “agreement in writing” shall include an arbitral clause in a

contract or an arbitration agreement, signed by the parties or contained in an
exchange of letters or telegrams.

3. The Court of a Contracting State, when seised of an action in a matter in |

respect of which the parties have made an agreement within the meaning of
this article, shall, at the request of one of the parties refer the parties to
arbitration, unless it finds that the said agreement is null and void, inoperative
or incapable of being performed.

Article IIT

Each Contracting State shall recognise arbitral awards as binding and enforce
them in accordance with the rules of procedure of the territory where the
award is relied upon, under the conditions laid down in the following articles.
There shall not be imposed substantially more onerous conditions or higher
fees or charges on the recognition or enforcement of arbitral awards to which
this Convention applics than are imposed on the recognition or enforcement
of domestic arbitral awards.

Article IV

1. To obtain the recognition and enforcement mentioned in the preceding

article, the party applying for recognition and enforcement shall, at the time
of the application, supply:

(a) the duly authenticated original award or a duly certified copy
thereof; and

(b) the original agreement referred to in Article II or a duly
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- certified copy thereof.

If the said award or agreement is not made in an official language of the
miry in which the award is relied upon, the party applying for recognition
1 enforcement of the award shall produce a translation of these documents
2 such language. The translation shall be certified by an official or sworn
aslator or by a diplomatic or consular agent.

Article V

Recognition and enforcement of the award may be refused, at the request | Retained
the party against whom it is invoked, only if that party furnishes to the

npetent authority where the recognition and enforcement is sought, proof
T

(a) the parties to the agreement referred to in Article IT were,
under the law applicable to them, under some incapacity, or the said
agreement is not valid under the law to which the parties have
subjected it or, failing an indication thereon under the law of the
couniry where the award was made; or

(b the party against whom the award is invoked was not given |
proper notice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable to present his case; or

(c) the award deals with a difference not contemplated by or not
falling within the terms of the submission 1o arbitration, or it contains
decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, that part of
the award which contains decisions on matters submitted to
arbitration may be recognised and enforced; or

(d) the composition of the arbitral authority or the arbitral
procedure was not in accordance with the agreement of the parties,
or, failing such agreement, was not in accordance with the law of the
country where the arbitration took place; or

Article V. .
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{e) the award has not yet become binding on the parties, or has |
been set aside or suspended by a competent authority of the country

in which, or under the law of which, that award was made.

4. Recognition and enforcement of an arbitral award may also be refused if

the competent authority in the country where recognition and enforcement is
sought finds that-

(a) the subject matter of the difference is not capable of
settlernent by arbitration under the law of that country; or

) the recognition or enforcement of the awérd would be
contrary to the public policy of that country.

Ariicle VI

If an application for the setting aside or suspension of the award has been
made to a competent authority referred to in Article V paragraph (1) (e), the
authority before which the award is sought to be relied upon may, if it
considers it proper, adjourn the decision on the enforcement of the award and
may also, on the application of the party claiming enforcement of the award,
order the other party to give suitable security.

APPENDICES
Article VI

I. The provisions of the present Convention shall not affect the validity of
multilateral or bilateral agreements concerning the recognition and

enforcement of arbitral awards entered into by the Contracting States nor |

deprive any interested party of any right he may have to avail himself of an

arbitral award in the manner and to the extent allowed by the law or the

treaties of the country where such award is sought to be relied upon.

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva
Convention of the Execution of Foreign Arbitral Awards of 1927 shall cease
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to have effect between Contracting States on their becoming bound and to the
extent that they become bound, by this Convention.

Article VIIT

1. This Convention shall be open until 31 December 1958 for signature on
behalfl of any member of the United Nations and also on behalf of any other
State which is or hereafter becomes a member of any specialised agency of
the United Nations, or which is or hereafier becomes a party to the Statute of
the International Court of Justice, or any other State to which an-invitation
has been addressed by the General Assembly of the United Nations.

2. This Convention shall be ratified and the instrument of ratification shall be
deposited with the Secretary-General of the United Nations.

Article IX

1. This Convention shall be open for accession to all States referred to in
Article VIIL

2. Accession shall be effected by the deposit of an inél:rument of accession
with the Secretary-General of the United Nations.

Article X

1. Any State may, at the time of signature, ratification or accession, declare
that this Convention shall extend to all or any of the territories for the
international relations of which it is responsible. Such a declaration shall take
effect when the Convention enters into force for the State concerned.

2. At any time thereafter, any such extension shall be made by notification
addressed to the Secretary-General of the United Nations and shall take effect
from the ninetieth day after the day of receipt by the Secretary-General of the
United Nations of this notification, or as from the date of entry into force of
the Convention for the State concerned, whichever is the later.

3. With respect to those territories to which this Convention is not extended

Retained

Retained
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Article LX'
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at the time of signature, ratification or accession, each State concerned shall
consider the possibility of taking the necessary steps in order to extend the
application of this Convention to such territories, subject, where necessary for
constitutional reasons, to the consent of the governments of such territories.

Avrricle XT

1. In the case of a Federal or non-unitary State, the following provisions shall
apply:

(a) with respect to those Articles of this Convention that come

© within the legislative jurisdiction of the federal authority, the
obligations of the federal government shall to this extent be the same
as those of Contracting States which are not federal states -

)] with respect to those Articles of this Convention that come
within the Jegislative jurisdiction of constituent states or provinces
which are not, under the constitutional system of the federation,
bound to take legislative action, the federal government shall bring
such articles with a favourable recommendation to the notice of the
appropriate authorities of constituent states or provinces at the
earliest possible moment;

(c) a federal state party to this Convention shall, at the request of
any other contracting state transmitted through the Secretary-General
of the United Nations, supply a statement of the law and practice of
the federation and its constituent units in regard to any particular
provisions of this Convention, showing the extent to which effect has
been given to that provision by legislative or other action.

Article XII

1. This Convention shall come into force on the ninetieth day following the
date of deposit of the third instrument of ratification or accession.

2. For each State ratifying or acceding to this Convention after the deposit of
the third instrument of ratification or accession, this Convention shall enter

Retained

Retained

Article XI

Article XIT

Page 110 of 130




into force on the ninetieth day after deposit by such State of its instrument of
ratification or accession, :

APPENDICES

Article XIIT

1. Any contracting State may denounce this Convention by a written

notification to the Secretary-General of the United Nations-Denunciation

shall take effect one year after the date of receipt of the notification by the
Secretary-General. : '

2. Any State which has made a declaration or notification under Article X
may, at any time thereafter, by notification to the Secretary-General of the
United Nations, declare that this Convention shall cease to extend to the

territory concerned one year after the date of the receipt of the notification by

the Secretary-General. :
3. This Convention shall continue to be applicable to arbitral awards in
respect of which recogaition or enforcement proceedings have been instituterd
before the denunciation takes effect.

Article XTV
A Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it is
itself, bound to apply the Convention.

Article XV

The Secretary-General of the United Nations shall notify the States
contemplated in Article VI of the following:

(a) signature and ratifications in accordance with Article VIII;

(b) accessions in accordance with Article IX;

Retained

Retained

Retained

APPENDICES

Article XIIT

Article XTIV

Article XIV

Page 111 of 130




-{c) declarations and notifications under Articles I, X and XI;

(d)  the date upon which this Convention enters into force in
accordance with Article XTi;
(e) denunciations and notifications in accordance with Article
XIIL.
Article XVI Article XVI
1. This Convention, of which the Chinese, English, French and Spanish texts | Retained
should be equally authentic, shall be deposited in the archives of the United
Nations.
2. The Secretary-General of the United Nations shall transmit a certified
copy of this Convention fo the States contemplated in Article VIIL '
THIRD SCHEDULE THIRD SCHEDULE 3
[Section 63(2)] [Section 61(2)]
ARBITRATION PROCEEDINGS RULES 2016 ARBITRATION PROCEEDINGS RULES 2017
Interpretation Interpretation
1. In these Rules - Retained

“arbitration claim™ means any application to a High Court under the Federal
Arbitration and Conciliation Act 2016

(a) to revoke an arbitration agreement under Section
" 3 thereof}

{b) to stay proceedings under Section 5 thereof;

(c) to determine the challenge of an arbitrator under
Section 10 thereof; | '

“arbitration claim” means any application to a High Court under the
Federal Arbitration and Conciliation Act 2017 —

(a) Retained

(b) Retained

(c) to determine the challenge of an arbitrator under Section 9

thereof;
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(d)

©

ey

(®

(k)

)

®

Ly

M

to appoint, remove or substitute an emergency
arbitrator under Sections 18 and 19 thereof:

to grant interim measures of protection under
Section 21 thereof

to recognize or enforce an interim measure of
protection under Section 30 thereof;

to refuse recognition or enforcement of an
interim measure of protection under Section 31
thereof:

to subpoena a witness to attend under Section 45

thereof;

in respect of the fees of an arbitrator under
Section 56 thereof;

to set aside an award under Section 57 thereof;

to recognise and enforce an award under Section
58 thereof;

to refuse recognition and enforcement of an
award under Section 59 thereof:

“arbitration award” includes a settlement agreement that is enforceable in the
same manner as an award under Section 78 of this Act.

Starting the claim

2. (1) Except where sub-rules 2 and 3 of this Rule applies, an arbifration
claim shall be started by the issue of an Originating Motion.

(d) to appoint, remove or substitute an emergency arbitrator under
. Sections 16 and 17 thereof;

{e) to grant interim measures of protection under Section 19 thereof;

(f) to recognize or enforce an interim measure of protection under
Section 28 thercof:

(g) to refuse recognition or enforcement of an interim measure of
protection under Section 29 thereof:

(h) to subpoenaa witness to attend under Section 43 thereof;
(i) intespect of the fees of an arbitrator under Section 54 thereof:

() to set aside an award or review the decision of an Award review
Tribunal under Section 55 thereof

(k) to recognise and enforce an award under Section 56 thereof

() to refuse recognition and enforcement of an award under Section
57 thereof

“arbitration award” includes a settlement agreement that is enforceable in
the same manner as an award under Section 76 of this Act.

Starting the Claim

(1) Retained
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{2) An application under Section 5 of the Act to stay legal proceedings
shall be made by notice of motion to the court seised of those proceedings.

(3) An application under Sections 18 or 19 of the Act for the appointment, |

challenge or replacement of an emergency arbitrator; or under 20 of the Act
to fix the seat of the Emergency Relief Proceedings, shall be contained in a
written communication addressed to the appropriate Court as defined under
Section 85(1) of the Act. :

(4) An arbitration claim shall be started in the Court which has jurisdiction

in relation to the underlying subject matter or underlying contractual
relationship from which the claim arises.

Originating Motion:
3. (1) An Originating Motion commencing an arbitration claim -shal_l -
(a) include a concise statement of —
(D the remedy claimed;

(i) amy question on which the claimant seeks the decision of the
Court;

{2)} give details of any arbitration award challenged by the
claimant, identifying which part or parts of the award are challenged
and specifying the grounds for the challenge;

{©) show that any statutory requirements have been met;

(d) specify under which Section of the Act the claim is made;

(e) identify against which (if any) of the defendants, a cost order
is sought;

€3] specify the person on whom the Originating Motion is to be
served, stating their role in the arbitration and whether they are
defendants.

(2) Retained

(3) An application under Sections 16 or 17 of the Act for the appointment,
challenge or replacement of an emergency arbitrator; or under 18 of the
Act to fix the seat of the Emergency Relief Proceedings, shall be
contained in a written communication addressed to the appropriate Court
as defined under Section 84(1) of the Act.

(4) Deleted

Originating Motion:
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(2) Unless the cowrt orders otherwise an Originating Motion shall be
served on the defendant within one (1) month from the date of issue.

Service out of the jurisdiction

4. (1) The court may give permission to serve an Originating Motion out of
the jurisdiction if —

(a) the claimant secks to set aside an arbitration award made
within the jurisdiction; '

) the claimant —

(1} seeks some other remedy or requires a question to be decided
by the court affecting an arbitration (whether started or not), an
arbitration agreement or an arbitration award; and

(i) the seat of the arbitration is or will be within the jurisdiction,

(2) An application for permission under sub-rule 1 of this rule shall be
supported by an affidavit -

(a) stating the grounds on which the application is made; and

(b) showing in what place or couniry the person to be served is, or
probably may be found.

(3) An order giving permission to serve an Originating Motion out of the
Jurisdiction shall specify the period within which the defendant may enter
appearance to the claim,

Notice -

5. (1) Where an arbitration claim is made under Section 10 of the Act, each
arbitrator shall be a defendant.

Service Out of the Jurisdiction

Retained

‘Notice

5. (1) Where an arbitration claim is made, pursuant to section 18 of the
Act, each arbitrator shall be a defendant.
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(2) Where notice shall be given to an arbitrator or any other person it may
be given by sending him a copy of -

(a the Originating Notice of Motion; and
)] any affidavit in support.

(3) Where the Act requires an application to the court to be made on
notice to any other party to the arbitration, such notice shall be gwen by
making that party a defendant.

Hearings

6. The court may order that an arbitration claim be heard either in public or
in private.

Enforcement of arbitration awards and interim measures of
protection

7. (1) An application to enforce an award or an interim measure of protection
in the same manner as a judgement or order shall be made by Originating
Notice of Motion.

(2) The supporting affidavit shall -

(a) exhibit the arbitration agreement and the
original award or decision containing the
interim measure of protection, or in either
case certified copies of each;

(b) state the name and the usual or Iast known
place of abode or business of the applicant
and the person against whom it is sought to
enforce the award or interim measure of.
protection;

() Retained

(3) Retained

Hearings
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Enforcement of Arbitration Awards and Interim Measures of
Protection
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(c) state, as the case may require, either that the
award or interim measure of protection has
not been complied with or the extent o
which it has not been complied with at the
date of the application.

Case Management
7. (1) The following rules apply unless the court orders otherwise.

(2} A defendant who does not contest any or all of the remedies claimed

may file a notice stating such fact, and a court or judge in chambers may |

grant such uncontested remedy or remedies without an oral hearing.

(3) A defendant who contests any or all of the remedies claimed and who

wishes to rely on evidence before the court shall file and serve his counter-
affidavit - :

()  within 21 days after the date by which he
was required to enter appearance; or,

(b} where. a defendant is not required to enter
appearance, within 21 days after the service
of the Originating Notice of Motion.

(4) A claimant who wishes to rely on evidence in reply to the counter-
affidavit filed under rule 7(2) shall file and serve his reply affidavit within 7
days after the service of the defendant’s counter-affidavit.

(5) Except in the case provided for in sub-rule (5) of this rule, an
arbitration claim shall be entered on the court’s list such that its first hearing
is not later than thirty (30) days after service of the originating motion on the
defendant, or in the case of multiple defendants, on the defendant Iast served.

(6) Where a defendant is served outside the Jjurisdiction pursuant to
permission given under rule 3 of these rules, an arbitration claim shall be
entered on the court’s list such that its first hearing is not later than forty (40)

| Retained
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days after service of the originating motion on the defendant served outside
the jurisdiction, or in the case of multiple defendants, on the defendant last
served. ' '

(7) Not later than two (2) days before the hearing date, the claimant shall
file and serve a written brief of arguments which fists succinctly -

(a) the issues which arise for decision;

(b) the grounds of relief (or opposing relief) to be
relied upon; '

{c) the submissions of fact to be made with the
references to the evidence; and

(&) the submissions of law with references to the
" relevant authorities.

(8) Not later than the day before the hearing date the defendant shall file
and serve a skeleton argument which lists succinctly -

(a) the issues which arise for decision;
(b) the grounds of relief (or opposing relief) to be relied upon;

(c) the submissions of fact to be made with the references to the
evidence; and

(d) the submissions of law with references to the relevant
authorities.

(e) unless a party specifically requests an oral hearing, the court
may decide the -entire arbitration claim or particular issues
arising in it without an oral hearing.
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Appeais

(9) Rules 10 to 13 of these Rules shall apply to appeals from a High Court
to the Court of Appeal and from the Court of Appeal to the Supreme Court in
all arbitration claims as defined in rule 1 above, hereafter referred to as
“arbitration appeals”.

(10) It shall not be necessary for the Registrar of a High Court of the
Registrar of the Court of Appeal to prepare a record in respect of an

arbitration appeal, and accordingly the record for the purpose of such appeal
shall be prepared in the manner set forth in rule 11 of these Rules.

11. (1) The appellant shall, either simultaneously with filing his notice of
appeal or within fourteen (14) days thereafter prepare for the use of the
Justices a record comprising

(a) the index;

(b certified true copies of documents and
proceedings which the appellant considers
relevant to the appeal; and :

(c) a certified true copy of the notice of appeal.

(2) If the respondent considers that the documents and proceedings filed
by the appellant are inaccurate or are not sufficient for the purposes of the
appeal, he shall, within a period of seven (7) days after service on him of the

record filed by the appellant, file any further or other documents that he
wishes to file.

{3) In all arbitration appeals the provisions of the Court of Appeal Rules
and the Supreme Court Rules for the time being in force in relation to the
filing of briefs of arguments in civil matters shall apply mutatis mutandis
upon the filing of the record of appeal pursuant to rule 11 above.

Retained
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Case Management on Appeals
12. An arbitration appeal shall be entered on the court’s list such that its first

hearing is not later than six months dfter the filing of the record of appeal
pursuant to rule 11 above.

13. Unless a party specifically requests an oral hearing, the court may decide

the entire arbitration appeal or particular issues arising in it without an oral |

hearing.

Effect of Defaunlt

Retained

b

14. If, in an arbitration claim or an arbitration appeal, a claimant or appellant
seeks to set aside an arbitral award, or seeks refusal of recognitien or
enforcement of an interim measure of protection, and such claimant or
appellant fails to comply with

(a) any of the time limits set out in rules 3(2), 8(6) and 11(1) of these
rules, or;

(b) the time himits for the filing of briefs of arguments as set out in the
rules of the Court of Appeal and the Supreme Court for the time
being in force in relation to civil appeals,

the arbitral award or interim measure of protection shall immediately
become enforceable, unless the court otherwise orders.

Costs
15. The rules of the High Courts, Court of Appeal and the Supreme Court for
the time being in force shall apply in relation to costs in all arbitration claims

and arbitrating appeals, so however that the term “costs” shall include —

(a) all expenses actually incurred by the successful party,

including his travel expenses and the travel and other expenses, of his {.

witnesses;

Retained

Retained
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(b) the costs for legal representation of the successful party, to
the extent that the court or a taxing officer considers that such costs
are reasonable.

Application : o Application

16. These rules shall apply to all arbitration claims and arbitration appeals | 16. These rules shall apply to all arbitration claims and arbitration appeals
instituted on or after the date of commencement of the Federal Arbitration | instituted on or after the date of commencement of the Federal Arbitration
and Conciliation Act 2016. and Conciliation Act 2017.

17. The rules of procedure in civil matters for the time in force in the High | 17. Retained -
Courts, Courts of Appeal and the Supreme Court shall apply to arbitration '
claims and arbitration appeals only in respect of such matters and to such
extent as provision has not been expressly made in these rules.

FOURTH SCHEDULE | ECURTH SCHEDULE 4
[Sections 70 and 81] _ : [Sections 68 and 79]
CONCILIATION RULES CONCILIATION RULES

APPLICATION OF THE RULES e o article 1 |
Article 1 APPLICATION OF THE RULES

1. These Rules apply to conciliation of disputes arising out of or relaﬁng to a | Retained
contractual or other legal relationship where the parties seeking an amicable
settlement of their dispute have agreed that the Conciliation Rules apply.

2. The parties may agree to exclude or vary any of these Rules at any time.

3. Where any of these Rules is in conflict with a provision of this Act or any
law from which the parties cannot derogate, that provision prevails.
o Article 2
COMMENCEMENT OF CONCILIATION PROCEEDINGS :
COMMENCEMENT OF CONCILIATION PROCEEDINGS
Article 2 :
1. The party initiating conciliation sends to the other party a written invitation | Retained
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to conciliate under these Rules, briefly identifying the subject of the dispute.

2. Conciliation proceedings commence when the other party accepts the

invitation to conciliate. If the acceptance is made orally, it is advisable that if |

be confirmed in writing.

3. If the other party rejects the invitation, there will be no conciliation
proceedings. '

4. 1If the party initiating conciliation does not receive a reply within thirty
days from the date on which he sends the invitation, or within such other
period of time as specified in the invitation, he may elect to treat this as
rejection for the invitation to conciliate. If he so elects, he informs the other
party accordingly. '

NUMBER OF CONCILIATORS
Article 3
There shall be one conciliator unless the parties agree that there shall be two

or three conciliators. Where there is more than one conciliator, they ought, as
a general rule, to act jointly.

APPOINTMENT OF CONCILIATOR
Article 4

1. (a) In conciliation proceedings with one conciliator, the parties shall
endeavour {o reach agreement on the name of a sole conciliator.

(b) In conciliation proceedings with two conciliators, each party
appoints one conciliator.

{c) In conciliation proceedings with three conciliators, each
party appoints one conciliator. The parties shall endeavour to reach
agreement on the name of the third conciliator.

2. Parties may eanlist the assistance of an appropriate institution or person in

Retamed
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connection with the appointment of conciliators. In particular:

@) a party may request such an institution or person to
recommend the names of suitable individuals i0 act as conciliators; or

(b) the parties may agree that the appointment of one or more
coneiliators be made by such institution or person. '

In recommending or appointing individuals to act as conciliator, the
institution or person shall have regard to such consideration as are |
likely to sceure the appointment of an independent and impartial
conciliator and, with respect to a sole or third conciliator, shall take
into account the advisability of appointing a conciliator of a
nationality other than the nationalities of the parties.

Article 5
SUBMISSION OF STATEMENT TO CONCILIATOR

- SUBMISSION OF STATENIEJS_T TO CONCILIATOR
Article 5 : : -

1. The conciliator upon his or her appointment requests each party to submit | Retained
to him or her a brief written statement describing the general nature of the

dispute and the points at issue. Each party sends a copy of their statement to
the other party.

2. The conciliator may request each party to submit to him or her a further
written statement of the party’s position and the facts and grounds in support
thereof, supplemented by any documents and other evidence that such party
deems appropriate. The party sends a copy of their statement to the other
party.

3. At any stage of the conciliation proceedings, the conciliator may request a
party to submit to him such additional information as he deems appropriate.
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PRESENTATION AND ASSISTANCE
Article 6

The parties may be represented or assisted by persons of their choice. The
names and addresses of such persons are to be communicated in writing to
the other party and to the conciliator; such communication is to specify
whether the appointment is made for purposes of representation or of
assistance.

ROLE OF CONCILIATOR
Article 7

1. The conciliator assists the parties in an independent and impartial manner
in their attempt to reach an amicable settlement of their dispute.

2. The conciliator will be guided by principles of objectivity, fairness and
Jjustice, giving consideration to, among other things, the rights and obligations
of the parties, the usages of the trade concerned and the circumstances

surrounding the dispute, including any previous business practices between
the parties.

3. The conciliator may conduct the conciliation proceedings in such a manner
as he considers appropriate, taking into account the circumstances of the case,
the wishes the parties may express, including any request by a party that the
conciliator hear oral statements, and the need for a speedy settlement of the
dispute.

4. The comciliator may, at any stage of the conciliation proceedings, make -

proposals for a settlement of the dispute. Such proposals need not be in
writing and need not be accompanied by a statement of the reasons therefor.

Retained

Refained

Article 6

PRESENTATION AND ASSISTANCE

- Article 7

ROLE OF CONCILIATOR

Page 124 of 130




ADMINISTRATIVE ASSISTANCE
Article 8
In order to facilitate the conduct of the conciliation proceedings, the parties,

or the conciliator with the consent of the parties, may arrange for
administrative assistance by a suitable institution or person.

COMMUNICATION BETWEEN CONCILIATOR AND PARTIES

Article 9

1. The conciliator may invite the ;gfiﬁies to meet with him or may

communicate with them orally or in writing. He may meet or communicate
with the parties together or with each of them separately.

2. Unless the parties have agreed upon the place where meetings with the
conciliator are to be held, such place will be determined by the conciliator
after consultation with the parties having regard to the circumstances of the
conciliation proceedings.

DISCLOSURE OF INFORMATION
Article 10

When the conciliator receives factual information concemning the dispute
from a party, he or she discloses the substance of that information to the other
party in order that the other party may have the opportunity to present any
explanation which he considers appropriate. However, when a party gives
any information to the conciliator subject to a specific condition that it be
kept confidential, the conciliator does not disclose that information to the
other party.
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CO-OPERATION OF PARTIES WITH CONCILIATOR
Article 11

The parties will in good faith cooperate with the conciliator and, in particular,
will endeavour to comply with requests by the conciliator to submit written
materials, provide evidence and attend meetings. '

SUGGESTIONS BY PARTIES FOR SETTLEMENT OF DISPUTE

Article 12

Each party may, on his own initiative or at the invitation for the conciliator,
submit to the conciliator suggestions for the seitlement of the dispute

SETTLEMENT AGREEMENT

Article 13
1. When it appears to the conciliator that therc exists, elements of a
settlement which would be acceptable to the parties, he formulates the terms
of a possible settlement and submits them to the parties for their observations.
After receiving the observations of the parties, the conciliator may

reformulate the terms of a possible settlement in the light of such
observations.

2. If the parties reach agreement on a settlement of the dispute, they draw up
and sign a written settlement agreement. If requested by the parties the

conciliator draws up, or assists the partics in drawing up, the settlement
agreement.

3. The parties by signing the settlement agresment pﬁt an end to the dispute
and are bound by the agreement.

Article 11

CO-OPERATION OF PARTIES WITH CONCILIATOR
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CONFIDENTIALITY
Article I4

The conciliator and the parties must keep confidential alf maiters relating to
the conciliation proceedings. Confidentiality extends also to the settlement
agreement, except where its disclosure is necessary for purposes of
implementation and enforcement.

TERMINATION OF CONCILIATION PROCEEDINGS

Article 15
The Congciliation proceedings are terminated-

(a) by the signing of the settlement agreement by the parties, on
the date of the agreement; or

(b) by a written declaration of the conciliator, after consultation
with the parties, to the effect that further efforts at conciliation are no
longer justified on the date of the declaration; or

(e by a written declaration of the parties addressed to the
conciliator to the effect that the conciliation proceedings are
terminated, on the date for the declaration; or

(d) by a written declaration of a party to the other party and the
conciliator, if appointed, to the effect that the conciliation
proceedings are terminated on the date of the declaration. '

RESORT TO ARBITRAL OR JUDICIAL PROCEEDINGS
Article 16

The parties undertake not to initiate, during the conciliation proceedings, any

arbitral or judicial proceedings in respect of a dlspute that 1s the subject of the
conciliation proceedings.

Retained
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COSTS
Article 17

(1) Upon termination of the conciliation proceedings, the conciliator fixes
the costs of the conciliation and gives written notice thereof to the parties.

The term “costs” includes only —

(a) the fee of the conciliator which shall be a
reasonable amount;

(b) the travel and other expenses of the conciliator;

{c) the travel and other expenses of wilnesses |
requested by the conciliator with the consent of
the parties;

(d) the cost of any assistance provided pursuant to

Article 4 paragraph 2(b), and 8 of these Rules.
(2) The costs, as defined above are borne equally by the parties unless the
settlement agreement provides for a different apportionment. All other
expenses incurred by a party are borne by the party.
DEPOSITS
Article 18
(1) The conciliator, upon his appointment, may request each party to
deposit an equal amount as an advance for the costs referred to in Artche 17,

paragraph (1) which he expects will be incurred.

(2) During the course of the conciliation proceedings, the conciliator may
request supplementary deposits, in equal amount from cach party.

(3) If the required deposits under paragraphs (1) and (2) of this Article are

Retained
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not paid in full by both parties within thirty days, the conciliator may suspend
the proceedings or may make a written declaration of termination to the
parties, effective on the date of that declaration.

(4) Upon termination of the conciliation proceedings, the conciliator
renders an account to the parties of the deposits received and returns any
unexpended balance to the parties.

ROLE OF CONCILIATOR IN OTHER PROCEEDINGS
Article 19

The parties and the conciliator undertake that the conciliator shall not act as
an arbitrator or as a representative or counsel of a party in any arbitral or
judicial proceedings in respect of a dispute that is the subject of the
conciliation proceedings. The conciliator shall not be presented as a witness
in any such proceedings.

ADMISSIBILITY OF EVIDENCE IN OTHER PROCEEDINGS

7 Article 20 _
The parties undertake no to rely on or introduce as evidence in arbitral or
judicial proceedings, whether or not such proceedings relate to the dispute
that is the subject of the conciliation proceedings —

(a) views expressed or suggestions made by the other party in
respect of a possible settlement of the dispute;

(b) admissions made by the other party in the course of the
conciliation proceedings;

()

(d) the fact that the other party had indicated his willingness to
accept a proposal for settlement made by the conciliator.

proposals made by the conciliator;

Article 19
ROLE OF CONCILIATOR IN OTHER PROCEEDINGS
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Article 20
ADMISSIBILITY OF EVIDENCE IN OTHER PROCEEDINGS
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MODEL CONCILIATION CLAUSE

Where, in the event of a dispute arising out of or relating to this contract, the
parties wish to seek an amicable settlement of that dispute by conciliation, the
conciliation shalil take place in accordance with the Conciliation Rules in the
Fourth Schedule to the Arbitration and Conciliation Act as at present in force
in the .

MODEL CONCILIATION CLAUSE

Where, in the event of a dispute arising out of or relating to this contract,
the parties wish to seek an amicable settlement of that dispute by
conciliation, the conciliation shall take place in accordance with the
Conciliation Rules in the Fourth Schedule to the Arbitration and
Conciliation Act as at present in force in Nigeria.

EXPLANATORY MEMORANDUM

This Bill seeks to repeal the Arbitration and Conciliation Act, Cap.
Al8; Laws of the Federation of Nigeria, 2004 and Enact the
Arbitration and Conciliation Act, 2017 to Among Other things,
Provide a Unified Framework for the Fair and Efficient Settlement of
Commercial Disputes by Arbitration and Conciliation; and for
Related Matters.
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