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1. 0 EXECUTIVE SUMMARY

' The House, at its plenary of June 15, 2016 referred a Bill for
~an Act to Provide for the Domestication and Enforcement in
Nigeria of the Avoidance of Double Taxation Agreement Between
‘the Federal Republic of Nigeria and the Kingdom of Spain; and
for Other Related Matters (HB. 444) to the Committee on
Treaties, Protocol and Agreements for further legislative -
action. Accordingly, the Committee relied on its power under
Standing Order Eighteen (Standing Committees), Rule B. 93 of
the Standing Order of the House of Representatives and Section
12 of the Constitution of the Federal Republic of Nigeria 1999 (as
amended). In the execution of the mandate, the Committee
invited stakeholders to a Public hearing and deliberated on

the Bill.

This Report comprised of the method adopted by the
Committee; highlights of the Public Hearing conducted on
Tuesday, October 25, 2016; consideration of the Bill; the
findings of the Committee during evaluation of memoranda;
‘Recommendations and Conclusion, and a copy of the Bill as
recommended by the Committee,




2.0

INTRODUCTION
Pursuant to the Resolution of the House of Representatlves

on Thursday, June 15, 2016, the above Bill was referred to
the Committee for further legislative action.

The methodology adopted by the Committee in carrying out

- this legislative mandate was in line with the provisions of the

Constitution of the Federal Republic of Nigeria and the
Standing Orders of the House of Representatives.

"Consequently, the Commlttee engaged stakeholders and

3.0

3.1

“members of the public in its deliberations. -

MODUS OPERANDI |
The following methods were adopted by the Committee in

taking further legislative action:

(i) Placement advertisement in two in the print media
inviting'memoranda on the Bill from stakeholders and

the Pubilic.

(ii) Conduct Public Hearing aimed at intimating relevant
Stakeholders, Interest Groups and the Public on the
provisions of the Bill, with a view to getting their
opinions on the Bill and collated information that would
enable it advise the House and draft an enduring Law.

STAKEHOLDERS
The following Stake-holders were identified and requested to

submit Memoranda and attend the Public Hearing:

All Committees of the House.
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4.0

~ treaty instruments part. of Nigerian law . and acceptable . -

Federal Ministry of Finance.

Federal Ministry of Trade and Commerce.
Federal Inland Revenue Service (FIRS).
Federal Ministry of Foreign Affairs.
Federal Ministry of National Planning.
Federal Ministry of Justice,

Chartered Institute of Taxation of Nigeria
Price water Cooper (PWC)

HIGHLIGHTS OF ACTIVITIES OF THE COMMITTEE |
The Committee recognised its task in the process of making

within the domestic jurisdiction, which does not become law
without national implementation. It is this transformation
alone that validates the extension to individuals, of the rules -

laid down in treaties as enjoined in Constitution.

The Committee requested and received Memoranda from

~ stakeholders and the public during the Public Hearing which

4.1

information was collated, sifted and reviewed for the
compilation of its Report for presentation to the House.

CONSIDERATION OF THE BILL
After a thorough review of the justifications for the

“domestication proposed by the Executive and observations

raised by Members on the memoranda submitted by the

Stakeholders and the public alike, the Committee was

unanimous in adopting the Bill as presented, since there was

- no dissent in all the presentations..




5.0 COMMITTEE FINDINGS:

5.0

From the totality of memoranda submitted at the hearing, it
was evident that the interest of Nigeria was taken care of
and incentives were given in line with our domestic tax laws
to attract business investment from the contracting States,
while not giving away Nigeria’s taxing rights. Consequently,
the Committee made the following findings:

I.  The Kingdom of Spain had domesticated the Agreement
with Nigeria;

ii. Domestication of the Agreement Would give mvestors

~ from both countries access to- detailed information on .
tax matters for informed decisions;

i, Domestication of this Agreement will encourage

significant Direct Foreign Investment into the Nigerian
economy; . : | -

iv. The Agreement, when domesticated, would facilitate
transfer of technology to the nation;

v. There was unanimity of support by stakeholders for the
domestication of the Agreement;

vi. There is need for synergy between the concerned
Ministries, Departments and Agencies (MDAs) to ensure
proper coordination.

RECOMMENDATIONS

The Committee on Treaties, Protocol and Agreements to
which this Bill for an Act to Provide for the Domestication
and Enforcement in Nigeria of the Avoidance of Double

~ Taxation Agreement Between the Federal Republic of Nigeria

and the Kingdom of Spain; and for Other Related Matters
(HB. 444) was referred, having constructively considered
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6'0

and evaluated same, hereby urge for an expeditious passage
of the Bill by both Chambers of the National Assembly before
the end of November, 2016, otherwise, technically, the
Agreement may not have effect earlier than January 2018.
Therefore, the Committee recommends as follows:

“That the House of Representa'tives do consider and pass A

| Bill for an Act to Provide for the Domestication and Enforcement

in Nigeria of the Avoidance of Double Taxation Agreement
Between the Federal Republic of Nigeria and the ngdom of
Spain; and for Other Related Matters (HB 444)” : '

CONCLUSION :
The Committee painstakingly scrutinized the inputs of

Stakeholders and the public in arriving at its
recommendations as proposed in this report.

The Committee hereby thank the Honourable Speaker, the |
Leadership of the House of Representatives and Honourable
Members, for the support and opportun'ity'given it to serve
and be part of this laudable achievement of making its

legisiative input on this Bill for an Act to Provide for the

Domestication and Enforcement in Nigeria of the Avoidance
of Double Taxation Agreement Between the Federal Republic
of Nigeria and the Kingdom of Spain; and for Other Related

Matters (HB. 444).

Hon Yakub Abiodln Balogun Barr. Nnamdi Onuigwe
Chairman Clerk




A BILL
FOR
AN ACT TO PROVIDE FOR THE DOMESTICATION
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FOR

AN ACT TO PROVIDE FOR THE DOMESTICATION AND ENFORCEMENT IN NIGERIA OF THE AVOIDANCE OF DOUBLE TAXATION AGREEMENT
- BETWEEN THE FEDERAL REPUBLIC OF NIGERIA AND THE KINGDOM OF SPAIN AND FOR RELATED MATTERS

Provisions of the Bill

Committee’s Recommendation

Committee of the Whole
Recommendations

Domestication ‘and enforcement or the Agreement befween the
Federal Republic or Nigeria and the Kingdom of Spain on the
avoidance of Double Taxation and prevention of Fiscal Evasion.

1. As from the commencement of this Act, the provisions of the
Agreement between the Federal Republic of Nigeria and the Kingdom
of Spain on the Avoidance of Double Taxation and Prevention of Fiscal
Evasion (in this Act referred o as Agreement) set out in the First
Schedule to this Act, shall:

(a) have the force of law:
(b) be given full recognition and effect; and

(c) be applied by all authorities and parsons exercising legislative,
executive or judicial powers in Nigeria. : '

Retained.

Protocol to the avoidance or Double Taxation Agreement between
the Federal Republic of Nigeria and the Kingdom or Spain,

2. The Agreement shall include the provisions of the Protocol set out in
the Second Schedule to this Act for the effective application of the
domestic laws in Nigeria and the Iaws of the Kingdom of Spain
concerning taxes covered by the Agreement, particularly provisions on
the prevention of fiscal evasion with respect to those taxes.

Retained.

Short Title.

Retained.




3. This Act may be cited as the Avoidance of Double Taxation
(Between the Federal Republic of Nigeria and the Kingdom of Spain)
Bil, 2016. r . :

EXPLANATORY MEMORANDUM

This Bill Seeks to Provide for the Domestication and Enforcement in
Nigeria of the avoidance of Double Taxatioh Agreement between the
Federal Republic of Nigeria and the Kingdom of Spain and other related
matters. :

SCHEDULES
FIRST SCHEDULE

AGREEMENT BETWEEN THE FEPERAL REPUBLIC OF
. NIGERIA AND THE KINGDOM OF SPAIN

FOR THE A VOIDANCE OF DOUELE TAXATION AND THE
PREVENTION OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME AND ON CAPITAL

The Kingdom of Spain and the Federal Republic of Nigeria, desiring to
conclude an Agreement for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with respect to Taxes on Income and the
Prevention of Fiscal Evasion with respect to Taxes on Income and on
Capital, have agreed as follows: : '

CHAPTER 1
SCOPE OF THE AGREEMENT
CArticle 1

PERSONS COVERED |

Retained.

Retained.

Retained.




This Agreément shall apply to persong who are residents of one or both
of the Contracting States.

Article 2
TAXES COVERED
L. This Agreement shall apply to taxes on income and on capital
imposed on behalf of a Contracting State or of its political subdivisions
or local authorities, irrespective of the manner in which they are levied.
2. There shall be regarded as taxes on income and on capital all taxes
imposed on fotal income, on total capital, or on elements of income or
of capital, including taxes on gains from the alienation of movable or
immovable property, taxes on the total amounts of wages or salaries

paid by enterprises, as well as taxes on capital appreciation.

3. The existing taxes to which the Agreement shall apply are in
particular; .

(a) in Spain:

(1) the income tax on individuals;
(ii) the corporation tax:

(iii) the income tax on non residents;
(iv) the capital Tax; and

(v) local Taxes on income arid on cépital (hereinafter referred to as
"Spanish Tax™),

(b) in Nigeria:

(1) the Personal Income Tax;




(ii) the Companies Income Tax
.(iii) the Petroleum Profits "Tax;
(iv) the Capital Gains Tax;

(v) the Education Tax; and

(vi) other taxes on income and capital (hereinafier referred to as
"Nigerian Tax").

4. The Agreement shall apply also to any identical or substantially
simifar taxes which are imposed after the date of signature of the
Agreement in addition to, or in place of, the existing taxes. The
competent authorities of the Contracting States shall notify each other
of significant changes which have beem made in their respective
taxation [aws.

CHAPTER Ii
DEFINITIONS
Article 3
GENERAL DEFINTTIONS

1. For the purposes of this Agrecment, unless the context otherwise
requires: ‘
(a) the term "Spain" means the Kingdom of Spain and, when used in a
geographical sense, means the territory of the Kingdom of Spain,
including its territorial sea and any area outside the territorial sca upon
which, in accordance with international law and on application of its
domestic legislation, the Kingdom of Spain exercises or may exercise in

the future jurizdiction or sovereign rights with respect to the seabed, its




subsoil and superjacent. waters, and their natural resources;

(b) the term" Nigeria" means the Federal Republic of Nigeria including
any area outside the territorial water of the Federal Republic of Nigeria
which in accordance with international law has been or may hereafter
be designated, under the law of the Federal Republic of Nigeria
concerning the Continental Shelf, as an area within which the right of
the Federal Republic of Nigeria with respect to the sea-bed, its subsoil,
its superjacent waters and their natural resources may be exercised now

and in the future;

(¢) the terms aa Contracting State" and "the other Contracting State"
mean Spain or Nigeria as the context requires;

(d) the term "person” includes an individual, a company and any other
body of persons; :

(e) the term "company" means anybody corporate or any entity that is
treated as a body corporate for tax purposes; ‘

(f) the terms "enterprise of a Contracting State" and "enterprise of the
other Contracting State" mean respectively an enterprise carried on by a
resident of a Contracting State and an enterprise carried on by a resident
"of the other Contracting State; '

(g) the term “international traffic" means any transport by a ship or
aircraft operated by an- enterprise that has its place of effective
management in a Confracting State, except when the ship or aircraft is
operated solely between places in the other Contracting State;

(h) the term "competent authority" means:

{1) in Spain: the Minister of Economy and Finance or his authorised
representative; . :

(ii) in Nigeria the Minister of Finance or his authorised representative;




(1) the term "national" means:

(i) any individual possessing the c’itiZenship or nat_idnality of a
Contracting State; '

(ii) any legal person, partnership or association or other entity deriving
its status as such from the
laws in force in a Contracting State.

2. As regards the application of the Agreement at any time by a
Contracting State, any term not defined therein shall, unless the context
otherwise requires, have the meaning that it has at that time under the

law of that State for the purposes of the taxes to which the Agreement |

applies, any meaning under the applicable tax laws of that State
prevailing over a meaning given to the term under other laws of that
State. :

Article 4
RESIDENT

1. For the purposes "of this Agreement, the term "resident of a

Confracting Stafe" means any person who, under the laws of that State, |

is liable to tax therein by reason of his domicile, residence, place of
incorporation, place of management or any other criterion of a similar
nature, and also includes that State and any political subdivision or local
authority thereof. This term, however, ddes not include any person who
is liable to tax in that State in respect only of income from sources in
that State or capital situated therein.

2. Where by reason of the provisions of lfjaragraph 1, an ihdividual isa
resident of both Contracting States, then his status shall be determined
as follows: :

(a) he shall be deemed to be  resident only of the State in which he has




a perinanent home available to him; if he has a permanent home
available to him in both States, he shall be déemed to be a resident only
of the State with which his personal and economic relations are closer
(centre of vital interests); ‘

(b) if the State in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in either
State, he shall be deemed to be a resident only of the State in which he
has an habitual abode;

(c) if he has an habitual abode in both States or in neither of them, he

shall be deemed to be a resident only of the State of which he is a
national;

(d) if he is a national of both States or of .éif'leither of them, the competent

authorities of the Contracting States shali settle the question by mutual
agreement.

3. Where by reason of the provisions of paragraph 1 a person other than
an individual is a resident of both Contracting States, then it shall be
deemed toBe a resident only of the State in which its place of effective
management is situated. ‘
Article 5
PERMANENT ESTABLISHMENT

L. For the purposes of this Agreement, the term "permanént
establishment” means a fixed place of business through which the
business of an enterprise is wholly or partly carried on. ‘

2. The term "permanent establishment” includes especially:

(2) a place of management;

{b) a branch;




| (d) a fixed place of business used as a sales outlet notwithstanding the

{c)an office;
(d) a factory; .
(e) a workshop, and

. ) - . . .
(f) a mine, an oil or gas well, a quarry or any other place of exploitation
of natural resources. '

3. The term permanent establishment also encompasses:

(2) any place relating to the exploration of natural resources, provided
such activities exists for a period or periods aggregating more than two
months within any twelve-month period.

(b) a building site, a construction, assembly or installation project or
supervisory activities in connection therewith, but only if such site, |
project or activities last more than six months, or where such project of
activity being incidental to the sale of machinery or equipment
continues for a period not exceeding six months and the charges
payable for the project or activities exceeds 10 per cent of the sale price
of the machinery or equipment free-on-board.

{(c) the furnishing of services, includi}lg technical, management or
consultancy services, by an enterprisé sthrough employees or other
personnel engaged by the enterprise for such purpose, but only if
activities of that nature continue for the same project within a
Contracting State for a period or periods aggregating more than six
months within any twelve-month period. -

fact that such fixed place of business is otherwise maintained for any of
the activities mentioned in paragraph 4 of this Article.

4. Notwithstanding the preceding provisions of this Article the term




"permanent establishment" shall be deemed not fo include-

(a) the use of facilities solely for the purpose of storage, display or
delivery of goods or merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belong__ing-to the
enterprise solely for the purpose of storage, display or delivery;

(¢) the maintenance of a stock of goodé'.c')r merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

(d) the maintenance of a fixed place of business solely for the purpose
of purchasing goods or merchandise or of collecting information, for
the enterprise; '

(e) the maintenance of a ﬁ}_(éd place of business solely for the purpose
of carrying on, for the enterprise, any other activity of a preparatory or
auxiliary character; : :

() the maintenance of a fixed place of business solely for any
combination of activities mentioned in subparagraphs (2) to (e),
provided that the overall activity of the fixed place of business resulting
from this combination is of a preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraph 1 and 2, where a person,

other than an agent of an independent status to whom paragraph 6 |

applies, is Acting in a Contracting State on behalf of an enterprise of the
other Contracting State that enterprise shall be deemed to have a
permanent establishment in the first-mentioned Coniracting State in
respect of any activities which that person undertakes for the enterprise,
if such a person has and habitually exercises in that State an authority to
conclude contracts in the name of the enterprise, unless the activities of
such person are limited to those specified in paragraph 4 which, if
exercised through a fixed place of business, would not make this fixed
place of business a permanent establishment under the provisions of

that paragraph.




6. An enterprise of a Contracting State shall not be deemed to have a
permanent establishment in a Contracting State merely because it
carries on business in that State through a broker, general commission
agent or any other agent of an independent status, provided that such
persons are acting in the ordinary course of their business. However,
when conditions are made or imposed between that enterprise and the
agent in their commercial or financial relations which differ from those
which would have been made between independent persons, he will not
be considered an agent of an independent status within the meaning of
this paragraph. :

7. The fact that a company which is a resident of a Contracting State
confrols or is controlied by a company which is a resident of the other
Contracting State or Which carries on business in that other State
{whether through a permanent establishment or otherwise), shall. not of
itself constitute. either company a permeancnt establishment of the other.

CHAPTERTIX
TAXATION OF INCOME
Article 6
' INCOME FROM IMMOVABLE PROPERTY
L. Income derived by é resident of a Contracting State from immo_vaﬁle

property (including income from agriculture or forestry) situated in the
other Contracting State may be taxed ill that other State,

2. The term "immovable property" shall have the meaning which it has
under the law of the Contracting State in which the property in guestion
is sitnated. The term shall in any case include property accessory to
immovable property, livestock and equipment used in agriculture and
forestry, rights to which the provisions of general [aw respecting landed

property apply, usufruct of immovable property and rights to variable or

A




fixed payments as consideration for the working of, or the right to work,
mineral deposits, sources and other natural resources; ships, boats and
aircraft shall not be regarded as immovable property.

3. The provisions of paragraph 1 shall apply to income derived from the
direct use, letting or use in any other form of immovable propetty.

4. The provisions of paragraphs 1 and 3 shall also apply to the income
from immovable property of an enterprise and to income from
immovable property used for the performance of independent personal
services. — . :

Article 7
BUSINESS PROFITS

1. The profits of an enterprise of a Contracting State shall be taxable
only in that State unless the enterprise carries on business in the other
Contracting State throtigh a permanent establishment situated therein. If
the enterprise carries on business as aforesaid, ‘the profits of the
enterprise may be taxed in the other State but only so much of them as
is attributable to that permanent establishment. However, when an
enterprise of a Contracting State has a permanent establishment in the
other Coniracting State, and obtains profits directly through outlets
other than the permanent establishment, from sales in that other State of
the same goods and merchandise as those sold through that permanent
establishment, or from the same business activities as those effected
through that permanent establishment, such profits should be attributed
to the permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a
Contracting State cairies on business in the other Contracting State
through a permanent establishment situated therein, there shall in each
Contracting State be attributed fo that permanent establishment the
profits which it might be expected to make if it were a distinct and
separate enterprise engaged in the same or similar activities under the

U




same or similar conditions and dealing wholly independently with the |

enterprise of which it is a permanent establishment.

3. In determining the profits of a permanent establishment, there shall
be allowed as deductions "expenses which are incurred for the purposes
of the business of the permanent establishment, including executive and
general administrative expenses so incurred, whether in the State in
which the permanent establishment is situated or elsewhere.

4. In so far as it has been customary in a Contracting State to determine
the profits to be attributed to a permanent establishment on the basis of
an apportionment of the total profits of the enterprise fo its various
parts, nothing in paragraph 2 shall preclude that Contracting State from
determinimg the profits to be taxed by such an apportionment as may be
customary; the method of apportionment adopted shall, however, be
such that the result shall be in accordance with the principles contained
in this Article. ' '

5. No profits shall be attributed to a perrianent establishment by reason
of the mere purchase by that permanent establishment of goods or
merchandise for the enterprise. '

6. For the purposes of the preceding paragraphs, the profits to be
attributed to the permanent establishment shall be determined by the
same method year by year unless there is good and sufficient reason to
the contrary, ' '

7. Where profits include items of income which are dealt with

scparately in other Arficles of this Agreement, then the provisions of

those Articles shall not be affected by the provisions of this Article.
Article 8

SHIPPING AND AIR TRANSPORT

L. Profits from the operation of ships or aircraft in international traffic

[2.




effective management of the enterprise is situated.

2. However, if such operation in internationak traffic is carried on by an
enterprise of only one of the Contracting States, paragraph 1 will not be
applicable, in such a case, the tax charged shall not exceed one
percent of the earnings of the enterprise derived from the other
Contracting State,

| For the purpose of this paragraph, "eamiilgs" means total income

arising from the carriage of passenger, mails, livestock or goods loaded
or shipped in the other State, less refunds and payment of wages and
salaries of ground staff with respect to such operations in international
traffic. '

3. If the place of effective management of a shipping enterprise is
aboard a ship, then it shall be deemed to be situated in the Contracting
State in which the home harbour of the shiph is situated, or, if there is no
such home harbour, in the Contracting State of which the operator of
the ship is a resident. :

4. The provisions of paragraph 1 shallff:éﬂso apply to profits from the
participation in a pool, a joint business or an international operating
agency.
Article 9
ASSOCIATED ENTERPRISES
1. Where:

(a) an enterprise of a Coniracting State participatés directly or indirectly
in the management, control or capital of an enferprise of the other

Contracting State, or

{b) the same persons participate directly or indirectly in the

shall be taxable only in the Contracting Sfate in which the placé of |

(3




management, control or capital of an enterprise of a Contracting State

and an enterprise of the other Contracting State,

and in either case conditions are made or imposed between the two
enterprises in their commercial or financial relations which differ from
those which would be made between independent enterprises, then any
profits which would, but for those conditions, have accrued to one of
the enterprises, but, by reason of those cohditions, have not so accrued,
may be included in the profits of that enterprise and taxed accordingly.

2. Where a Contracting State includes in the profits of an enterprise of
that State — and taxes accordingly — profits on which an enterprise of
the other State has been charged to tax in that other Contracting State
and that other State agrees that the profits so inciuded are profits which
would have accrued to the enterprise of the first-mentioned Stafe if the
conditions made between the two enterprises had been those which
would have been made between independent enterprises, then that other
State shall make an appropriate adjustmeit to the amount of the tax
charged therein on those profits. In determining such adjustment, due
regard shall be had to the other provisions of this Agreement and the
competent authorities of the Contracting States shall if necessary
consult each other. '

Article 10
DIVIDENDS

1. Dividends paid by a company which is a resident of a Contracting
State to a resident of the other Contracting State may be taxed in that
other State. '

2. However, such dividends may also be faxed in the Contracting State
of which the company paying the dividends is a resident and according
to the laws of that State, but if the beneficial owner of the dividends is a
resident of the other Contracting State, the tax so charged shall not
exceed: : :

4




(a) 7.5 per cent of the gross amount of thé dividends if the beneficial
owner is a company {other than a partnership) which holds directly at
least 10 per cent of the capital of the company paying the dividends;

(b) 10 per cent of the gross amount of the dividends in all other cases.
This paragraph shall not affect the taxation of the company in respect of
the profits out of which the dividends are paid.

3. The term "dividends" as used in this Article means income from
shares, "jouissance”" shares or "jouissance" rights, mining shares,
founders' shares or other rights, not being debt-claims, participating in
profits, as well as income from other corporate rights which is subjected
to the same taxation treatment as incorx;g from shares by the laws of the
State of which the company making the distribution is a resident

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the dividends, being a resident of a Contracting State, carries
on business in the other Contracting State of which the company paying
the dividends is a resident, through a permanent establishment or a
fixed base situated therein, and the helding in respect of which the
dividends _are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of Article 7 or
14, as the case may be, shall apply.

5. Where a company which is a resident of a Contracting State derives
profits or income from the other Contracting State, that other State may
not impose any tax on the dividends paid by the company, except
insofar as such dividends are paid to a resident of that other State or
insofar as the holding in respect of which the dividends are paid is
effectively connected with a permanent establishment situated in that
other State, nor subject the company's undistributed profits to a tax on
the company's undistributed profits, even if the dividends paid or the
undistributed profits consist wholly or partly of profits orincome arising
in such other State. '

5




6. Notwithstanding any other provision o‘i’ this Agreement, where a

company which is a resident of a Contracting State has a permanent
establishment in the other Contracting State, this other Contracting
State may tax any remittances or deemed remittances of profits
transferred by the permanent establishment to the company which is a

| resident of the first-mentioned Contracting State, but the tax so charged

shall not exceed 7.5 per cent of the gross amount.
Article 11
INTEREST

L. Interest arising in a Contracting State and paid to a resident of the
other Contracting State may be taxed in that other State.

2. However, such interest may also be taxed in the Contracting State in
which it arises, and according to the law of that State but if the
beneficial owner of the interest is a resident of the other Contracting
State, the tax so charged shall not exceed 7.5 percent of the gross
amount of interest.

3. Notwithstanding the provisions of paragraph 2, inferest arising in a
Contracting State and paid to a resident of the other Contracting State
shall be taxable only in that other State if the recipient is the beneficial
owner of the interest and such interest ig:derived by the Government of
the other Contracting State or a political subdivision or a local authority
or any agency or instrumentality of that Government or local authority,
the Central Bank or other banks wholly owned by the other Contracting
State. : s ' :

4. The term "“interest" as used in this Article means income from debt
claims of every kind, whether or not secured by mortgage and whether
or not carrying a right to participate in the debtor's profits, and in
particular, income from government securities and income from bonds
or debentures, including premiums and prizes attaching to such
securities, bonds or debentures, as well as all other income assimilated

48




to income from money lent by the taxation laws of the State in which_
the income arises. Penalty charges for late payment shall not be
regarded as interest for the purpose of this Article.

5. The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the interests, being a resident of a Contracting State, carries on
business—in the other Contracting State in which the interest arises,
through a permanent establishment situated therein, or performs in that
other State independent personal services from a fixed base situated
therein, and the debt claim in respect of which the interest is paid is
effectively connected with such permanent establishment or fixed base,
In such case the provisions of Article 7 or Article 14 as the case may be,
shall apply. ' '

6. Interest shall be deemed to arise in a Contracting State when the
payer is that State itself, a political sub-division, a local authority or a
resident of that State. Where, however, the person paying the interest,
whether he is a resident of a Contracting Sfate or not, has in a
Contracting State a permanent establishment or a fixed base in

‘connection with which the indebtedness on which the interest’ is paid

was - incurred, and such interest is borne by that permanent
establishment or fixed base, then such interest shall be deemed to arise
in the State in which the permanent establishment or fixed base is
situated.

7. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the interest, having regard to the debt claim for which it is
paid, exceeds the amount which would have been agreed upon by the
payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last mentioned amount,
In such case, the excess part of the payments shall remain taxable
according to the laws of eachi Contracting State, due regard being had to
the other provisions of this Agreement. :

Article 12
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ROYALTIES

1. Royalties arising in a Contracting State and paid to a resident of the

~other Contracting State may be taxed in that other State.

2. However, such royalties may also be iaxed in the Contracting State in
which they arise and according to the laws of that State, but if the
beneficial owner of the royalties is a resident of the other Contracting
State, the Tax so charged shall not exceed:

(a) In the case of companies, 7.5 percent of the grosé amount of the
royalties. '

(b) In all other cases, 3.75 percent of the gross amount of the royalties.

3. The term "royalties" as used in this Article means payments of any
kind received as a consideration for the use of, or the right to use, any
copyright of literary, artistic or ‘scientific work including
cinematographic films, or films, tapes and other means of image or
sound reproduction, and for the use or the right to use of computer
software, any patent, trade mark, design or model, plan, secret formula
or process, or for the use of, or the right to use, industrial, commercial
or scientific equipment, or for information concerning industrial,
commercial or scientific experience.

4. The provisions of paragraphs 1 and 2 of this Article shall not apply if
the beneficial owner of the royalties, being a resident of a Contracting
State, carries on business in the other Contracting State in which the
royalties arise, through a permanent establishment situated therein, or
performs irrthat other State independent personal services from a fixed
base situated therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishmenit or fixed base. In such cases, the provisions of Article 7 or
14, as the case may be, shall apply. '
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5. Royalties shall be deemed to arise in a Contracting State when the
payer is a resident of that State. Where, however, the person paying the
royalties, whether he is a resident of a Contracting State or not, has in a
Confracting State a permanent establishment or a fixed base in
connection with which the liability to p2y the royalties was incurred and
such royalties are bome by such permanent establishment or fixed base,
such royalties shall be deemed to arise in the Contracting State in which
the permanent establishment or fixed base is situated. :

6. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the royalties, having regard to the use, right or information
for which they are 'paid, exceeds the amdunt which would have been
agreed upon by the payer and the beneficial owner in the absence of
such relationship, the provisions of this Atticle shall apply only to the
last-mentioned amount, Tn such case, the excess part of the payments
shall remain taxable according to the laws of each Contracting State,
due regard being had to the other provisions of this Agreement.

Article 13
CAPITAL GAINS

1. Gains derived by a resident of a Contracting State from the alienation
of immovable property referred to in Article 6 and situated in the other
Contracting State may be taxed in that other State.

2. Gains from the alienation of movable. property forming part of the
business property of a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State or of movable
property pertaining to a fixed base available to a resident of a
Contracting State in the other Contracting State for the purpose of
performing independent personal services, including such gains from
the alienation of such a permanent establishment (alone or with the
whole enterprise} or of such fixed base, may be taxed in that other
Contracting State.
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3. Gains from the alienation of ships or aircraft operated in international
traffic or movable property pertaining fo the operation of such ships or

aircraft shall be taxable only in the Co&tracting State in which the place

of effective management of the enterprise is situated.

4. Gains derived by a resident of a Contracting State from the alicnation
of shares or comparable interests deriving more than 50% of their value
directly or indirectly from immovable property situated in the other
Contracting State may be taxed in that other State.

5. Gains from the alienation of any property other than that referred to
in paragraphs 1,23 and 4 shall be taxable only in the Contracting State
of which the alienator is a resident.

Article 14
INDEPENDENT 'PERSO_NAL SERVICES

1. Income derived by an individual who is a resident of a Contracting
State in respect of professional services or other activities of an
independent character shall be taxable only in that State unless he has a

fixed base regularly available to him in the other Contracting State for
the purpose of performing his activities. If he has such a fixed base, the
income may be taxed in that other State but only so much of it as is
attributable to that fixed base.

2. The term "professional services" includes especially independent
scientific, literary, artistic, educational o teaching activities as well as
the independent activities of physicians, lawyers, engineers, architects,
dentists and accountants.

Article 15

DEPENDENT PERSONAL SERVICES
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1. Subject to the provisions of Article 16; 18”_and 19, salaries, wages and

other similar remuneration derived by an individual who is a resident of
a Contracting State in respect of an empiloyment shall be taxable only in
that State unless the employment is exercised in the other Contracting
State. If the employment is so exercised, such remuneration as is
derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of pa:irag'raph I, remuneration derived
by an individual who is a resident of a Contracting State in respect of an
employment exercised in the other Contracting State shall be taxable
only in the first-mentioned State if:

(a) the recipient is present in the other State for a period or periods not
exceeding in the aggregate 183 days in any twelve month period
commencing or ending in the fiscal year concerned, and

(b) the remuneration is paid by, or on behalf of, an employer who is not
a resident of the other State, and

(¢) the remuneration is not borne by a permanent-establishment or fixed
base which the employer has in the other State.

3. Notwithstanding the preceding provisions of this Article,
remuneration derived in respect of an employment exereised aboard a
ship or aircraft operated in international traffic may be taxed in the
Coniracting State in which the place of effective management of the
enterprise is situated.

Article 16
DIRECTORS' R*EES
Directors' fees and other similar payments derived by a resident of a
Contracting Stafe in his capacity as a member of the board of directors

of a company which is a resident of the other Contracting State may be
taxed in that other State.
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Article 17
ARTISTES AND SPCRTPERSONS

1. Notwithstanding the provisions of Articles 14 and 15, income derived
by a resident of a Contracting State as an entertainer, such as a theatre,
motion picture, radio or television artiste, or a musician, or as a
sportspersons, from his personal activities as such exercised in the other
Contracting State, may be taxed in that other State.

2. Where income in respect of perschal activities exercised by an
entertainer or a sportsperson in his capicity as such accrues not to the
entertainer or sportsperson himself but to another person, that income
may, notwithstanding the provisions of Articles 14 and 15, be taxed in
the Contracting Statc in which the attivities of the entertainer or
sportsperson are exercised. '

3. Notwithstanding the provisions of paragraphs 1 and 2 of this Article,
income mentioned in this Article shall be exempt from tax in the

Contracting State in which the activities of the entertainer or
1 sportsperson are exercised provided that these activities are supported
from public funds of that State or of the other Contracting State or the
activities are exercised under a cultural agreement or within the
framework of a cultural or sports exchange programme approved by
both Contracting States. :

Article 18
PENSIONS
Subject to the provisions of paragraph.fg of Article 19, pensions and
other similar remuneration paid to a resident of a Contracting State in

consideration of past employment shall be taxable only in that Stale.

Article 19 -




GOVERNMENT SERVICE

1. (a) Salaries, wages and other similar remuneration, other than a
pension, paid by a Contracting State or a political subdivision or a local
authority thereof to an individual in resnect of services rendered to that
State or subdivision or authority shall be taxable only in that State.

{(b) However, such salaries, wages and other similar remuneration shall
be taxable only in the other Contracting State if the services are
rendered in that State and the individual is a resident of that State who:

(i) is a national of that State; or.

(if) did not become a resident of that _"j‘;‘;‘_tate solely for the purpose of
rendering the services.

2. (a) Any pension paid by, or out of funds created by, a Contracting
State or a political subdivision or a local authority thercof to an
individual in respect of services rendered to that State or subdivision or
authority shall be taxable only in that State.

(b) However, such pension shall be taxable only in the other

Contracting State if the individual is a resident of, and a national of that
State. - ‘

3. The provisions of Articles 14, 15, 16 and 17 shall apply to salaries,
wages and other similar remuneration, and to pensions in respect of
services rendered in connection with a business carried on by a
Contracting State or a political subdivision or a local authority thereof.
Article 20
STUDENTS AND TRAINEES

Payments which a student or business apprentice or trainee who is or

was immediately before visiting a Contracting State a resident of the




other Contracting State and who is present in the first-mentioned State
solely for the purpose of his education ot training receives for the
purpose of his maintenance, education or training shall not be taxed in
that State, provided that such payments arise from sources outside that
State.

Article 21
TEACHERS AND RESEARCHERS

1. A professor or teacher who visits one of thé Contracting States for the
purpose of teaching or engaging in research at a University or any other
similarly recognised educational institution in that State and who,
immediately before that visit was a resident of the other Contracting
State shall not be taxed by the first-mentioned State in respect of any
remuneration received for such teaching or research for a period not
exceeding two years from the date of his first arrival in that State for
such purpose,

2. This Article shall not épply'to income from research if such research
is undertaken not in the public interest but primarily for the benefit of a
person or persons or for the purpose of business profit. :

Article 22

" OTHER INCOME
I. Items of income of a resident of a Contracting State, wherever
arising, not dealt within the foregoing Asticles of this Agreement shall
be taxable only in that State. '

2. The provisions of paragraph 1 shall not apply to income, other than
income from immovable property as defined in paragraph 2 of Article
6, if the recipient of such-income, being a resident of a Contracting
State, carries on business in the other Contracting State through a
| permancnt establishment situated therein or performs in that other State




independent personal services from a fixed base sitvated therein and the
right or property in respect of which the income is _paid is effectively
connected with such permanent establishment or fixed base. In such
case the provisions of Article 7 or 14, as the case may be, shall apply.

CHAPTERIV -
TAXATION OF CAPITAL
Article 23

CAPITAL

1. Capital represented by immovable property referred to in Atticle 6,
owned by a resident of a Contracting State and situated in the other
Confracting State, may be taxed in that other State. ' '

2. Capital represented by movable property forming part of the business
property of a permanent establishment which an enterprise of a
Contracting State has in the other ‘Contracting State or-by movable
property pertaining to a fixed base available to a resident of a
Contracting State in the other Coniracting State for the purpose of
performing independent personal servicés, may be taxed in that other
Contracting State. ‘

3. Capital represented by ships and aircraft operated in international
traffic and by movable. property pertaining to the operation of such
ships and aircraft shall be taxable only in -the Contracting Stafe in
which the place of effective management of the enterprise is situated,

4. All other elements of capital of a resident of a Contracting State shall
be taxable only in that State. :

CHAPTER V

METHODS FOR ELIMINATION OF DOUBLE TAXATION

25




Article 24 -
ELIMINATION OF DOUBLE TAXATION

Double taxation shall be eliminated fbﬂowingpither the provisions of
the internal legislation of the Contracting States or the following
provisions in accordance with the internal legislation of the Contracting
States:

(2) Where a resident of a Contracting State derives income or owns
elements of capital which, in accordacce with the provisions of this
Agreement, may be taxed in the other Contracting State, the first-
mentioned State shall allow: '

— as a deduction from the tax on the income of that resident, an
amount equal to the income tax paid in the other Contracting State;

— as a. deduction from the tax on the capital of that resident, an amount
equal to the capital tax paid in the other Contracting State on the
elements of capital; '

— the deduction of the underlying corporation tax shall be given in

accordance with the internal legislation of each of the Contracting
States.

Such deduction shall not,- however, exceed that part of the income tax
or capital tax, as computed before the deduction is given, which is
attributable, as the case may be, to the income or the same elements of
capital which may be taxed in the other Contracting State,

(b) Where in accordance with any provision of the Agreement income
derived or capital owned by a resident of a Contracting State is exempt
from tax in that State, that State may nevertheless, in calculating the
amount of tax on the remaining income cr capital of such resident, take

into account the exempted income or capital.
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CHAPTER VI *
SPECIAL PROVISIONS
Article 25
NON-DISCRIMINATION

1. Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected
therewith, which is other or more burdensome than the taxation and
connected requirements to which nationals of that other State in the
same circumstances, in particular with respect to residence, are or may
be subjected. This provision shall, notwithstanding the provisions of
Article 1, also apply to persons who- are not residents of one or both of
the Contracting States. :

2. The taxation on a permanent establishment which an enterprise of a

Contracting State has in the other Coniracting State shall not be less |

favourably. levied in that other Stafte than the taxation levied on
enterprises of that other State carrying on the-same activities, This

| provision shall not be construed as obliging a Contracting State to grant

to residents of the other Contracting State any personal allowances,
reliefs and reductions for taxation purposes on account of civil status-or
family responsibilities which it grants to its own residents.

3. Except where the provisions of paragraph 1 of Article 9, paragraph 7
of Article 11, or paragraph 6 of Article 12, apply, interest, royalties and
other disbursements paid by an enterprise of a Contracting State to a
resident of the other Contracting State shall, for the purpose of
determining the taxable profits of such enterprise, be deductible under
the same conditions as if they had been paid to a resident of the first-
mentioned State. Similarly, any debts of an enterprise of a Contracting
State to a resident of the other Contracting State shall, for the purpose
of determining the taxable capita! of such enterprise, be deductible
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under the same conditions as if they had beeh contracted to a resident of
the first-mentioned State.

4. Enterprises of a Contracting State, the ¢apital of which is wholly or
partly owned or controlled, directly or indirectly, by one or more
residents of the other Contracting State, shall not be subjected in the'
first-mentioned State to any taxation or any requirement connected
therewith which is other or more burdensome than the taxation and
connected requirements to which other similar enterprises of the first-
mentioned State are or may be subjected.

5. The provisions of this Article shall, notwithstanding the provisions of

Article 2, apply to taxes of every kind and description. :

Article 2€
MUTUAL AGREEMENT PROCEDURE

1. Where a person considers that the actions of one or both of the
Contracting States result or will result for him in taxation not in
accordance with the provisions of this Agreement, he may, irrespective
of the remedies provided by the domestic law of those States present his
case to the competent authority of the Contracting State of which he is a
resident .or, if his case comes under paragraph 1 of Article 25, to that of
the Contracting State of which he is a national. The case must be
presented within three years from the first notification of the action
resulting in taxation mot in accordance with the provisions of the
Agreement. &

2. The competent authority shall endeavour, if the objection appears to
it to be justified and if it is not itself able to arrive at a satisfactory
solution, to resolve the case by mutual agreement with the competent
authority of the other Contracting State, with a view to the avoidance of
taxation which is not in accordance with the Agreement. Any agreement
reached shail be implemented notwithstanding any time limits in the
domestic law of the Contracting States.
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3. The competent authorities of the Contracﬁmg States shall endeavour
to resolve by mutual agreement any difficulties or doubts arising as to
the interpretation or application of the Agreement. They may also

consult together for the elimination of double taxation in cases not

provided for in the Agreement.

4. The competent authorities of the Contracting States may
communicate with each other directly for the purpose of reaching an
agreement in the sense of the preceding paragraphs. When it seems
advisable in order to reach agreement to have an oral exchange of
opinions, such exchange may take place through a Commission
consisting of representatives of the competent authorities of the
Contracting States.

Atticle 27
EXCHANGE OF INFORMATION

1. The competent authorities of the Contracting States shall exchange
such information as is forseeably relevant for carrying out the
provisions of this Agreemert or to the administration or enforcement of
the domestic laws conceming taxes of every kind and description
imposed on behalf of the Contracting States, or of their political
subdivisions or local authorities, insofar as the taxation thereunder is
not contrary to the Agreement. The exchange of information is not
restricted by Articles 1 and 2.

2. Any information received under paragraph 1 by a Contracting State
shall be treated as secret in the same manner as information obtained
under the domestic laws of that State and shall be disclosed only to
persons or authorities (including courts and administrative bodies)
concermned with the assessment or collection of, the enforcement or
prosecution in respect of, the determination of appeals in relation to the
taxes referred to in paragraph 1, or the oversight of the above. Such
persons or authorities shall use the information only for such purposes.
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They may disclose the information in public court proceedings or in
judicial decisions. : :

Notwithstanding the foregoing, information received by a Contracting
State may be used for other purposes when such information may be
used for such other purposes under the law of the requesting State.

3. In no case shall the provisions of paragraphs 1 and 2 be construed so
as to impese on a Contracting State the obligation:

(a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(b) to supply information which is not cbtainable under the laws or _in
the normal course of the administratiod of that or of the other
Contracting State;

(c) to supply information which would disclose any trade, business,
industrial, commercial or professional secret or trade process, or
information the disclosure of which wouid be contrary to public policy
(ordre public). o

4. If information is requested by a Contracting State in accordance with
this Article, the other Contracting State shall use its information
gathering measures to obtain the 'requested information, even though
that other State may not need such information for its own tax purposes.
The obligation contained in the preceding sentence is subject to ihe
limitations of paragraph 3 but in no case shall such limitations be
construed to permit a Contracting State to decline to supply information
solely because it has no domestic interest in such information.

5. In no case shall the provisions of paragraph 3 be construed to permit.

a Contracting State to decline to supply information solely because the
information is held by 'a bank, other financial institution, nominee or
person acting in an agency or a fiduciary capacity or because it relates

to ownership interests in a person.
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Article 23
ASSISTANCE IN THE COLLECTION OF TAXES

1. The Contracting States shall lend assistance to each other in the
collection of revenue claims. This assistance is not restricted by Articles
1 and 2. The competent authorities of the Contracting States may by
mutual agreement settle the mode of application of this Article.

2. The term "revenue claim" as used in this Article means an amount
owed in respect of taxes of every kind and description imposed on
behalf of the Contracting States, or of their political subdivisions or
local authorities, insofar as the taxation thereunder is not contrary to

this Agreement or any other instrument to which the Contracting States

are parties, as well as interest, administrative penalties and costs of
collection or conservancy related to such amount.

3. When a revenue claim of a Contracting State is enforceable under the
laws of that State and is owed by a person who, at that time, cannot,
under the laws of that State, prevent its collection, that revenue claim
shall, at the request of the competent authority of that State, be accepted
for purposes of collection by the competent authority of the other
Contracting State. That revenue claim shall be collected by that other
State in accordance with the provisions of its laws applicable to the

|| enforcement and collection of its own taxes as if the revenue claim were

arevenue claim of that other State.

4. When a revenue claim of a Contracting State is a claim in respect of
which that State may, under its law, take theasures of conservancy with
a view to ensure its collection, that revenue claim shall, at the request of
the competent authority of that State, be accepted for purposes of taking
measures of conservancy by the competent authority of the other
Contracting State. That othet State shall take measures of conservancy
in respect of that revenue claim in accordance with the provisions of its

laws as if the revenue claim were a revenue claim of that other State
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cven if, at the time when such measures are applied, the revenue claim
is not enforceable in the first-mentioned State or is owed by a person
who has a light to prevent its collection. -

5. Notwithstanding the provisions of f:aragraphs 3 and 4, a revenue

claim accepted by a Contracting State for purposes of paragraph 3 or 4
shall not, in that State, be subject to the time limits applicable to a
revenue claim under the laws of that State by reason of its nature as
such. In addition, a revenue claim accepted by a Contracting State for
the purposes of paragraph 3 or 4 shall not, in that State, have any
priority applicable to that revenue claim under the laws of the other
Contracting State.

6. Proceedings with respect to the existence, validity or the amount of a
revenue claim of a Contracting State shall not be brought before the
courts or administrative bodies of the other Contracting State.

7. Where, at any time after a request ha{s been made by a Contracting
State under paragraph 3 or 4 and before the other Contracting State has
collected and remitted the relevant revenue claim to the first-mentioned
State, the relevant revenue claim ceases to be: :

(a) in the case of a request under paragraph 3, a revenue claim of the
first-mentioned State that is enforceable under the laws of that State and
is owed by a person who, at that time, cannot, under the laws of that
State, prevent its collection, or :

(b) in the case of a request under paragraph 4, a revenue claim of the
first-mentioned State in respect of which that State may, under its laws,
take measures of conservancy with a view fo ensure its collection the
competent authority of the first-mentioned State shall promptly notify
the competent authority of the other State of that fact and, at the option
of the other State, the first-mentioned State shall either suspend or
withdraw its request.

8. In no _case shall the provisions of this Article be construed so as to
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impose on a Contracting State the obiigﬁﬁon:

(a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(b) to carry out measures which would be contraryto public policy
{ordre public);

(c) to provide assistance if the other Contracting State has not pursued
all reasonable measures of collection or conservancy, as the case may
he, available under its laws or administrative practice;

(d) to provide assistance in those cases where the administrative burden _
for that State is clearly disproportionate to the benefit to be derived by
the othier Contracting State. : '

_ Article 29

MEMBERS OF DIPLOMATIC MISSIONS AND CONSULAR
POSTS

Nothing in this Agreement shall affect the fiscal privileges of members
of diplomatic missions or consular pos:s under the .general rules of
international law or under the provisions of special agreements.
CHAPTER VII
FINAL PROVISIONS
Article 30

ENTRY INTO FORCE

1. The Governments of the Contracting States shall notify each other,

through diplomatic channels that the internal procedures required by
each Contracting State for the eniry into force of this Agreement have
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been complied with.

2. The Agreement shall enter into force after the period of three months
following the date of receipt of the later of the notifications referred to
in paragraph 1 and its provisions shall have effect:

(i) regarding taxes periodically assessed, in respect of taxes on income
relating to any taxable year beginning on or after the date on which the
Agreement enters into force;

(ii) regarding all other cases, the date on which the Agreement enters
into force.

Article 31
TERMINATION

This Agreement shall remain in force until terminated by a Confracting
State, Either Contracting State may terminate the Agreement, through
diplomatic channels, by giving written notice of termination at least six
months before the end of any calendar year beginning on or after the
expiration of a period of five years from the date of its entry into force.
In such event, the Agreement shall cease 10 have effect regardmg taxes
periodically assessed, in respect of taxes dn:

(i) income relatmg to any taxable year begmnmg an or after the first day
of January in the calendar year next following that in which the notice is
given.

(ii) regarding all other cases, the first day of January in the calendar
year next following that in which the notice is gwen :

In witness whereof the undermgned duly authorised thereto, - have
signed this Agreement.

Done in duplicate in ABUJA on the 23“{ day of JUNE, 2009, in the
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Spanish and English languages, both téxts being equally authentic. In
case of —any divergence of interpretation it shall be resolved in
accordance with the English text.

(Signed) (Signed)
HE Dr Mansur Muktar, HE My Miguel Angel Moratinos
: Cayaube,
Minister of Finance Minister of Foreign Affairs
For the Federal Republic and Cooperation
of Nigeria for the Kingdom of Spain
SECOND SCHEDULE Retained.
PROTOCOL

At the moment of signing the Agreement between the Kingdom of
Spain and Federal Republic of Nigeria for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with respect to Taxes on
Income and on Capital, the undersigned kave agreed upon the following
provisions which shall be an integral part of the Agreement. :

L Ad.

1. The Contracting States declare that their domestic rules and
procedures with respect to the abuses of law (including tax agreements)
may be applied to the treatment of such abuses. In the case of Spain,
abuses of law include situations covered by Article 15 of the General
Tax Code (Ley General Tributaria Law 58/2003, 17th December) or
any other similar provision in any tax law in force or to be enacted.

2. It is understood that the benefits under the Agreement shall not be

granted to a person, which is not the beneficial owner of the items of

income derived from the other Contracting States or items of capital
situated therein.

3. The Agreement does not prevent Contracting State to apply domestic
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Controlled Foreign Company rules.

4. The provisions of the Agreement shzll not apply if the right giving
rise to the income or capital was creafed or assigned mainly for the
purpose of taking advantage of the Agreement and not for bona fide
commercial reasons.

II. Ad.

When a resident in Nigeria owns capital in Spain, the provisions of the
Agreement concerning taxes on capital shall only apply as long as this
resident is liable to taxation on that capital in Nigeria.

. Ad. (to Articles 10, 11 and 12)

It is agreed that if any agreement or convention between Nigeria and a
member State of the Organisation for Economic Cooperation and
Development (OECD) provides that Nigeria shall exempt from tax
dividends, interest or royalties (either generally or in respect of specific
categories of dividends, interest or royalties) arising in Nigeria, or limit
the tax charged in Nigeria on such dividends, interest or royalties (either
generally or in respect of .specific categories of dividends, interest or
royalties) to a rate lower than that provided for in paragraph 2 of Article
10, paragraph 2 of Article 11 or paragraph 2 of Article 12 of the
Agreement, such exemption or lower rate shall automatically apply to
dividends, interest or royalties arising in Nigeria and beneficially owned
by a resident of Spain under the same conditions as if such exemption
or lower rate had been specified in those paragraphs.

FV. Ad. Limitation of Benefits

If according to the provisions of Articles 6 to 23, the right of any
Contracting State to tax income is limited, and according to the internal
tax laws of the other Contracting State such income is regarded as
income from foreign sources, or paid abroad, and therefore exempted
from tax, the other Contracting State may tax such income as if the
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Agreement does not exist.

Should the income be remitted to Nigeria (the Contracting State of
residence of the payee) within the term of four years since the date it
was paid, upon prior petition by the taxpayer the mechanisms to avoid
double taxation provided for in the Agreement could be applied.

Should the income be remitted to Spain (the Contracting State of
residence of the payee) within the term of six years since the date it was
paid, upon prior petition by the taxpayer the mechanisms to avoid
double taxation provided for in the Agreement could be applied.

In witness whereof the undersigned, dulj' authorised thereto, have
signed this Protocol. : '

Done in duplicate in ABUJA on the23rd day of JUNE, 2009, in the
Spanish and English languages, both texts being equally authentic. In
case of any divergence of interpretatior it shall be resolved in
accordance with the English text.

(Signed) (Signed)
HE Dr Mansur Muktar, HE Mr Miguel Angel Moratinos
Cuyaube,
Minister of Finance Minister of Foreign Affairs
For the Federal Republic and Cooperation
of Nigeria . for the Kingdom of Spain
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