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REPORT OF THE SENATE JOINT COMMITTEE ON JUDICIARY, HUMAN RIGHTS; AND LEGAL MATTE

RS AND ANTI-CORRUPTION AND

FINANCIAL CRIMES ON A BILL FOR AN ACT TG MAKE COMPREHENSIVE PROVISIONS FOR THE CONFISCATION, FORFEITURE AND
MANAGEMENT OF PROPERTIES DERIVED FROM UNLAWFUL ACTIVITIES AND FOR CONNECTED MATTERS (SB.376)

[ PROVISIONS OF THE BliL

PART I - OBJECTIVE AND APPLICATION

Objectives

1. The objectives of this Act are to -

provide for an effective legal and Instititional framework for

the recovery and management of the proceecs of crime or

benefits derived from unlawful acfivities;

(b) deprive a person of the proceeds of an unlawful aciivity, the
instrumentalities of an offence and any other benefit derived
from an offence committed within or oulside Nigeria;

(c) prevent the reinvestment of proceeds of unlawfui activity in
the furtherance of criminal enterprise;

(d) harmonise and consolidate existing legistative provisions on
the recovery of proceeds of crime and related matters in
Nigeria; and _

(e) make comprehensive provisions for the restraint, seizure,
confiscation and forfeiture of property derived from unfawful
activities and any instrumentalifies used or infended to be
used in the commission of such unlawful aciivities.

Appilication

(&)

2. The provisions of this Act apply to -
(a) the investigation, identification, tracing and recovery of the

proceeds and instrumentalities of unlawiyl activities, by either;

() the Agency established under Part Vi of this Act (in this
Act referred to as “the Agency”); or

COMMITTEE'S RECOMMENDATION

REMARKS

PART! - OBJECTIVE AND APPLICATION
Objectives

1. Retained

Application -
2. The provisions of this Act apply to—
(a) the investigation, defecticn, identification, tracing and recovery
of realisable assefs and the proceeds and instrumentalities of

urlawful activity by law enforcement agencies;

0} Deleted

The rationale behind
this amendmert is to
make the roie of the
Agency clear in matters
of civil forfeiture and
complex cases and to
reassure faw
enforcement agencies |
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(i) Deleted 7 the Court

— ' _ ' of thelr roles in assel

(i) law enforcement agencies: and " ScknOmelgo the e s
_ i

fl (b} orders and directives by the Court o suppert the

| defection, preservation and recovery of the proceeds and

instrumentalifies of unfawiyl activity and realisable assets by

law enforcement agencles; an

(b) the management and realisation of recovered properties by the
Agency. '

(¢} the management of fhe recovered properties by the Agency
under this Act

PARTH - CIVIL FORFEITURE PART If - CIVIL FORFEITURE

Nature of proceedings Nature of proceedings

3. (1) Proceedings under this Part shall be civil procesdings. 3. Reiaineg

{2)  The procedures for the service of documenis applicable in civil |

proceedings shall apply to proceedings Linder this Part. _ L\

Preservation orders : Preservation orders

4. (1) The Agency may, by way of an ex parte applicatior, apply to the | 4. (1} Any law enforcement agency may, by way of an ex parfe
Court for an order restraining any person, subject to such conditions and application, apply to the Court for an order restraining any person,
exceptions as may be specified in the order, from dealing in any manner with | subject to such conditions and exceptions as may be specified in
any property. the order, from dealing in any manner with any property.

(2) The Court shall make an order under subsection (1) of this section it {2} Retained -
| there are reasonable grounds to believe that the property concemed — :

{a) is the proceeds of unlawful activity; (&) Retained
(b} represents the proceeds of uniawful activity; or (b} Retained
¢} is involved in the facilitation of uniavéfuf activity; or There is a lacuna

in the Bill.

: Instrumentalities
e S
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is intended to be used for undawfu!
conduct,

(c)

activity or

(3) A Court making a preservation order may at the same time make
any other ancillary orders that it considers appropriate for the proper, fair and
effective execution of the preservation order, :

(4) Any properiy subject to an ancillary order made under subsection (3)
of this section shall be dealt with in accordance with the directions of the
Court that made the relevant preservation order.

(d) is intended to be used fo facilitate unlawfu) activity,

(3) Retained

{4) Retained

Notice of preservation orders

5. (1) Where a Court makes a preservation order, ihe Agency shall, within
twenty-one days after the making of the order, give notice of the order to all
persons known fo the Agency to have an interest in the property which is
subject to the order and publish a notice of the order in two widely circulated
national newspapers.

(2)A person who has an interest in any property that is subject to a
preservation order may give notice of his intention fo — ,

(a) oppose the making of a forfeiture order; or

(b) apply for an order excluding his interest in the
property concemed from the operation of the
forfeiture order.

{3) A notice under subsebtion’(2) of this sectibn shall be served on the
Agency, in the case of-

(a) & person on whom a notice has been served under
subsection (1) of this section, within fourteen days after the
service; or

(b)

any other person with an interest in the property, within ;

(b) any other person

Notice of preservation orders

5. (1) Where a Court makes 3 preservation order, the Agency
shall, within fifteen working days after the making of the order,
give notice of the order to ail persons known to the Agency to have
an interest in the property which is subject to the order and publish
a notice of the order in two widely circulated national newspapsrs.

(2) Retained
(a)} Retained
(b} Retained
(3) Retained

(a) a person on whom a notice has been served under
subsection (1} of this section, within fwenty-one working days
after the service; or
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a notice under subsection
widely circulated nationai

fourteen days after the date on which
(1) of this section is published in wo
newspapers,

(4) A notice served under subsection (2) or (3) of this section shall contain
full particulars of the address for the defivery of documents concerning
further proceedings under this Part and shall be accompanied by an affidavit
stating the -

(@) - full parficulars of the identity of a person entering
appearance;

(b} naiure and extent of his interest in the property
concernad; ang , -

(c) reasons which the person intends to rely on in
Opposing a forfeiture order or applying for the exclusion of his
interest from the operation of the forfeiture order.

Duration of a preservation order

6. A preservation order shall, subject to section 7 of this Act, expire hinety
days after the date on which it was made unless —

(a) there s an application for a forfeiture order pending before
the Court in respact of the property  subject fo  the

preservation order:

(b} there is an unsatisfied forfeiture order in force in refation to
the property subject to the preservation order: or '
(e} the preservation order is rescinded before the expiration of

that period.

one working days afier the date on which a notice under
published in two widely circulated

subsection (1) of this section is
national newspapers,

(4) Retained

Duration of a preservaticn order
6. A preservation order shall, subject to section 7 of this
one hundred and twenfy days
made unless —

(a) Retained

(b) Retained

(c) Retained

Renewal of a preservation order

7. {1} The Agency may apply to the Court that granted a preservation
- order under saction 4 of this Act for & renawal of that order where —

M

Renewal of a preservation order

7. (1) The Agency may apply to the Court that
preservation order under section 4 of this Act for a rene
order where -
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(a) the Court is satisfied that there are reascnahle

grounds to grant the renswai:

(b} the preservation order has not been rescinded; and
~(c} no previous renewal of the prasarvation order has

been sought.

(2) Notice of & renewal shall be given in accordance with the provisions
of section 5 of this Act.

(3}  The period of the renewal mentioned in subsection (1}‘ of this section
shall not exceed sixty days. _
Seizure of property subject to preservation orders.

8. (1) Where there are reasonabie grounds fo believe that a property
which is subject to a preservation order may be disposed of or removed
contrary to the order, the Agency or an authorized officer may Seize the
property.

(2) Property seized under subsection (1) of this section shall be dealt

 preservation order,

with in accordance with the directions of the Court that made the refevant |

e B e

{a) Retained

{b) Retained

(c) Retained

{2) Retained

(3) Retained

Seizure of progerty subject to preservation orders

8. (1) Where there are reasonable grounds to believe that a
property which, is subject to a preservation order may have its
value diminished or be disposed of, desiroyed, damaged, or
removed contrary to the order, the Agency or an authorised officer
may seize the property.

(2) Retained

Appointment of asset manager in respect of property subject to 2
preservation order

9. (1) Where a Court has made 3 preservation order, it shall, where it
deems appropriate or at the request of the Agency either at the fime of the
making of the order or at 5 later time ~

(a) subject to the directions of the court or the Agency,

The additions
represent the other
means by which
the property
sublect fo  a
preservation order
may be decreased.

. Appointment of asset manager in respect of property subject
to & preservation order

9. (1) Where a Court has made a preservation order, i shall, where
it deems appropriate or at the request of the law enforcement
agencies either at the time of the making of the order or at a later
time —

{a) Retained

~appoint an asset manager io do any ons or mare of
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(2)

the following on behalf of the persen against whom
the preservation order has heen made -

(i)
(i}
(i)

(iv)

-assume control of the property;

take care of the property;

administer the property and do any act
necessary for that purpose:

where the property is a business or
undertaking, carry on, with due regard to
any law which may be applicable, the
business or undertaking; and .

in the case of property that is perishable, or
liable to deterioration, decay or injury by
being detained in custody, sell or otherwise
dispose of the property; and

order a person holding any propetty subject fo g
preservation order to surrender immediately, or
within such period as the Court may determine, the
propetty into the custody of the asset manager.

The Court that makes an order under subsection {1) of this

{ij Retained -
(it Retained
(iif) Retained

(iv) where the property is a business or underiaking, carry on of the

business or undertaking, with due regard to any law which may be |

applicable; the-busi

(v} Retained

(vi} sel or otherwise dispose of the property where it is not
economically viable fo maintain it; and

(b} order a person helding any property subject fo & preservation
order fo surrender the property into the custody of the asset
manager, immediately or within such period as the Court may
determine. '

(2}  Where any property subjfect fo a preservation crder is
not surrendered within the period that has been determined
under subsection 1 (b} of this section, an officer of the
Agency or asset manager may enler by force if necessary,
any premises, where he reasonably believes that the property
Is situated in order to search for and seize the property.

{3} The officer of the Agenicy or asset manager may be
accompanied by such persons and police officers as are
reasonably raquired in order to effect enfry into premises.

(4) The Court that makes an order under subsection (1) of this

This subparagraph
was infroduced fo

prevent the
Agency from
maintaining

property &t undue
cost.

This amendment is
also intended fo
correct any
inkerent lacuna as
there is no power
fo  search and
seize in the Bill,
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section, may make an order relating to the fees and |

expenditure of the asset manager as it deems appropriate,

including an order for the payment of the asset manager's Wﬁﬁe@mmmmm of the a
fees - manager -
(a) from the forfeited property where a forfeiture order | (a) Retained
is made; or .
(b) by the Agency where no forfeiture order is made. (b} Refained

Orders in respect of immovable property subjec;t to preservation order.

10. (1) A Court that has made a preservation order in respect of immovable
property with a view to ensuring the effective execution of a subsequent
order, may at any time, order the appropriate land registration authority fo
place a restriction on the land register in respect of the immovable property.

{2) An order under subsection (1)

of this section may be made in
respect of the following restrictions - '

(a) the immovable property shall not be mortgaged or
otherwise encumbered, unless with the consent of

the Court;

{b) the immovable property shall not be attached or
sold in execution without the consent of the Court:
and

(c) - without the consent of the Court, the immovable

property shall not -

(i) vest in the Official Receiver concerned, as
the case may be, when the estate of the
owner of that immovable property is
sequestrated, or

where the owner of the immovable property
is @ company or other body corporate which
is being wound up, form part of the asseats

(i

Grders in respect of immovakle preperty subjectto a
- preservation order

18, (1) Retained as in the Bil

(2) Retained as in the Bl
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of that company or body corporate.

(3) In order to give effect to subsection (1) of this section, the
registration authority shall -

(a) make the necessary entry in its register and the
necessary endorsement on the office copy of the
titte deed; and

(b make the necessary endorsement on it, when the

original of the title deed is produced.

(4) On the making of the necessary entry and endorsement under
subsection (3}{a} of this ssction, the restriction -

(a)
this section, shall be effective against any person in
whose favour a mortgage or other charge was
registered prior to the endorsement of the restriction
on the title deed of the immovable property; and
shall lapse on the transfer of ownership of the
immovable property concermned.

(b)

{5) Unless the Court directs otherwise, the custody of immovable
property on the fitle deed of which a restriction contemplated in subsection
(2)(c) of this section was endorsed shall, where the - ‘

(a} estate of the owner of the immovable property is
sequestrated; or .
{b) owner of the immovable property is a company or

other body corporate that is being wound up,
vest in the person-or persons in whom the custody would
have vested where the restriction were not so endorsed.

(6) Wheré the Court has consented fo a restriction contemplated in
subsection (2){c} of this section and endorsed on the fitle deed of the
. Immovabie property, the immovable property shall, where the —

other than that contemplated in subsection {2)b) of |

(3} In order to give effect to subsection (1) of this section, the
registration authority shall make the necessary -

(a) entry in its register and endorsement on the office copy of
the title deed: and ~

(b) endorsement on it when the original of the title deed is
produced.

{4) Retained

(5) Retained

(6) Where the Court has granted its consent fo a restriction
contemplated in subsection (2)(c) of this section and endorsed on
the title deed of the immovable property, the immovable property
shalt, where the —
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estate of the owner of the immovable property was
sequestrated, be deemed to have vested in the
Official Receiver concerned, as the case may be, as
if such a restriction was not sg endorsed: or

owner of the immovable property is a company or
other body corperate which is being wound up, be
deemed fo have formed part of the assets of the
company or bedy corporate as if the restriction were
not so endorsed. '

{7) A person affected by an order cortemplated in subsection (1) of this
section may af any time apply for the rescission of the order,

(a) Retained

{b) Retained

(7) A person affected by an order contemplated in subsection (1) of
this section may at any time, Upon showing good cause, apply for
the rescission of the order,

Provision for expenses

11. (1) A preservation order may in respect of a person holding an interest
in property which is the subject of the preservation order, make such
provision as the Court may deem fit for the reasonabije living expenses of the
person and his close dependants.

' ' excessive  legal
{2} A Court shalt not make provision for any expenses under subsection | (3) Retained fees.  Also t%e
{1) of this section unless it is satisfied that the person - former  subsection
{2) has been
(a)  cannot meet the expenses concemed out of his ;ig:g;%g%s}_
‘ property which is not subject fo the preservation
order; and ' ]

Provision for expenses

11.(1) The Courtin making a preservation order in respect of
a person holding an interest in property, may make provision
for the reasonable legal expenses of the person in connection
with proceedings under which the preservafion order was
granted and reasonable living expenses of the person and his
close dependants,

{2) The Court shall require an independent costs assessor,
authorised by the Agency to certify that legal expenses have
been properly incurred before permitting the payment of such

expenses from any property covered by the preservation
order. '

This clause has
been redrafted for
clarity.

The = Committee
has infroduced a
new subsection (2)
to  ensure fthat
preserved property
is not dissipated in
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{b) has disclosed all his interest in the property under l

oath and has submitted to the Court an affidavit to

that effect.

Variation and rescission of orders

12. (1) A Court that makes a preservation order —

(a) may, on appiication by the person mentioned ir
section 11 of this Act, vary the preservation order or
an order authorising the seizure of the property

concerned or any other ancillary order as it may |

deem appropriate: or :
{b) shall rescind the preservation order when the

proceedings against the defendant concemed are
conciuded.

(2) Where a Court varies or rescinds an order authorising the seizure of |

property under subsection (1) of this section, it shall make such other order,
as it considers appropriate for the proper, fair and effective execution of the
preservation order concerned, o

{3) A person affected by an order for the appointment of an assst
manager may at any fime apply for the -

(a) varation or rescission of the order:

(b} variation of the terms of the appointment of the
manager concerned; or :

(c)  discharge of the manager.

(4) A Court that makes an order for the appointment of an asset
manager -

(a) may, where it deems it necessary and in the |

interests of justice, at any time -
)] vary or rescind the order;

{ii) vary the terms of the appoiniment of the |
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manager concerned; or
(iii) discharge the manager: or '
shall rescind the order and discharge the manager
concerned where the relevant preservation order is
rescinded.

(b)

(5) A person affected by an order in respect of immovable property may,
at any time, apply for the rescission of the order.

(6) A Court that makes an order in respect of immovabie property —

(a) may, where it deems it necessary and in the
interests of justice, at any time rescind the order: or
(b} shall rescind the order where the relevant

preservation order is rescinded.
(7) Where an order in respect of immovable property is rescinded, the
Court shall direct the registration authority concerned to Iift any caveat
entered by virtue of that order on the land register in respect of the

direction.

immovable property and the registration authority shalj give effect to the |

Application for forfeiture order.

13.{1) Where a preservation order is in force, the Agency may apply to the
Court for a forfeiture order against aif or any of the property that is subject to
the preservation order. :

(2) The Agency shall give fourteen days’ notice of an application under
subsection (1) of this section to every person who was served nofice under
section 5(2) of this Act. '

(3) A person who was served notice under section 9(2) of this Act may
Lappear at the hearing of the application under subsection (1) of this section

Application for forfeiturs order

13. (1) Where a preservation order is in force, the Agency may
apply to the Court for a forfeiture order against alf or any part of
the property that is subject fo the preservation order. _

(2) The Agency shall give twenfy-one working days’ notice
of an application under subsection {1} of this section to every
person who was served notice under section 5(2) of this Act.

(3} A person who was served nofice under section 5{2) of this Act
may, subject to compliance with sections 5(3} and {4) of this
Act, appear at the hearing of the application under subsection (1)

Amended for
clarity purpose.

The  Committee
extended the time
frame because i is
considered to be
too short.

The inclusion of
this phrase in this
subseciion & to
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to- of this section o - _ make it clsar that

(a) oppose the making of the order: or
{b) apply for an order -
(i} excluding his interest in the property from
the operation of the order, or
(i) varying the operation of the order in respect
of the property,
and may adduce evidence at the hearing of the
application.

(4} Where the Court grants the forfeiture order,' the property
referred to in subsection (1) of this section shall be forfeited
to the Agency.

(a) Retained
(b} Retained

(4) Retained

Service of notice out of time

14. (1) Where a person for any reason, does not serve notice under section
5(2) of this Act, he may apply to the Court for leave to serve the notice out of
time,

{2} An application under subsection (1) of this section may be made
before or after the date on which an application for a forfeiture order is made
under section 13(1) of this Act, but shall be made before judgment is given in
respect of the application for the forfeiture order.

{3} A Court may grant leave to an applicant referred to in subsection (1)
of this section, 1o serve notice under section 5(2) of this Act within fhe period
which the Court deems appropriate, where the Court is satisfied on good
cause shown that the applicant has ~

(a} for sufficient reason failed to serve notice under section 5(2) of this Act;
and
{b} an interest in the property which is subject to the preservation order.

Service of notice out of fime

14. (1) Retained

(2) Retained

(3) Retained .

(4) A nofice served ater leave has been obtained under this section | {4) Retained
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.an applicant has to

comply with
section 5(3) ang
{4) and not merely
appear in court
without  following
due process,




shall contain full particulars of the address of the person who serves such
notice for the delivery of documents concerning further proceedings under
this Part and shall be accompanied by the affidavit referred to in section 5(4)
of this Act. |

{5) Where a notice has not been served under section 5 (2)
of this Act and the Court has granted leave to serve notice
under that section within the period that the Court has deemed
appropriate, the Court may require the applicant to pay any or
all of the costs that have arisen or may arise as a resulf of the
notice being served out of time,

Making of forfeiture order

15. (1) Subject to section 17 of this Act, a Court shall make an order applied
for under section 13(1) of this Act where it finds on a batance of probabilities
that the praperty concernad -

is & proceed of unlawfu! activity;
represents the proceeds of unlawful activity; or

(c} is intended to be used for unfawful activity or

conduct. -

(2} The Court may, where it makes a forfeiture order or at any time
thereafter, make any ancillary order that it considers appropriate, including
orders for and with respact to facilitating the transfer to the Agency of
property forfeited fo it under the order.

(3)
bya

The absence of & person whose inferest in property may be affected
forfeiture order does not preveni the Court from making the order.

(4) The validity of ar order under subsection {1) of this section is not

affected by the outcome of criminal proceedings or of an investigation with a

A new subsection (5)
has been introduced
o check spurious
and unwarranted
applications.

Making of forfeiture order
15. (1) Subject to section 17 of this Act, a Court shall make an
order applied for under section 13(1) of this Act where it finds on a
balance of probabilities that the property concerned -

{a) Retained
(b) Retained

)
(d)

is invelved in the facilitation of unlawful activity; or

is intended to facilitate unlawful activity.

(2) Retained

(3) Retained

(4) Retained
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view fo instituting such proceedings, in respect of an offerice with which the
property concerned is in some way associated.

{5} The Agency shall publish a notice of a forfeiture order in the Federal
Gazette and two widely circulated national newspapers as soon as
practicable but not more than thirty days after the order is made:

(6) A forfeiture order shall not take effect before the -

{a) period allowed for an application under section 12 of
this Act or an appeal under section 20 of this Act

‘ - has expired; or ,

(b} application or appeal has been disposed of.

| (6) Retained

(5) The Agency shall publish a notice of a forfeiture order in the
Federal Government Gazefte and two widely circulated national

newspbapers as soon as practicable but not more than thirty days
aiter the order is made.

Protection of third parties

16. (1) Where an application is made for a forfeiture order against a
property, a person who claims an interest in the property may apply o the
Court, before which the forfsiture order is made and the Court, if satisfied on
a balance of probabiiities -

(@)

that the person was not in any way involved in the
unlawful activity or conduct mentioned in section
15(1) of this Act; or

where the person acquired the interest during or
after the commission of the unlawful aclivity or
conduct, that he acquired the interest -
(i} for sufficient consideration; and .
(i) without knowing, and in circumstances such
~ as not to arouse @ reasonable suspicion,
that the property was, g the fime ne
acquired it, a tainted property, make an

Protection of third parties
18. (1) Where an application is made for a forfeiture order against
a property, a person who claims an interest in the property may
apply to the Court, before which the forfeiture order is made and
the Court, if safisfied on a balance of probabilities —

(a) Retained

{b} that the person had no knowiedge of the unlawful activity
mefitioned in section 15(1) of this Act; or _ o '

(c) Retained

This is intendsd to
protect a person
who is not aware
of an unlawiul
activity.
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order declaring the nature, extent and value
of the person’s interest, at the time the
order was made.

(2)  Aperson who -

(a) had knowledge of the application for the forfeiture
order before the order was made: or

(b) appeared at the hearing of that application,

shall not be permitted to make an application under

subsection (1) of this section, except with leave of Court,

(3) A person who makes an application under subsection (1) of this
section shall give not less than fourteen days written notice of the making of
the application to the Agency, which shall be a party to any proceedings in
the application.

(4)  An applicant or the Agency may appeal against an order made
under subsection (1) of this section.

(5) A person appointed by the Court under this Act as a2 manager or
trustee shall, on application by any person who has obtained an order under
subsection (1) of this section, and where the period allowed by the rules of
Court with respect fo the making of appeals has expired and any appeal
against that order has been determined, direct that -

(2) the property or pait of it to which the interest of the
applicant refates, be returned to the applicant; or

{b) an amount equal to the value of the interest of the
applicant, as declared in the order, be paid to the
applicant.

{2) Retained

(3) Retained

(4) Retained

{5} Retained

Exclusion of interests in property

17. (1) The Court may -

Exclusion of interests in property

17. (1) The Court may on application-

Redrafted for elegance.
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(a) on application: fa) Retained
(i) under section 13(3) of this Act, or
(if) by a person referred fo in section 14(1) of this Act; and Deleted

(b} when it makes a forfeiture order, make an order excluding certain
interests in the property which is subject to the order, from the operation of
the order.

{2) The Court may make an order under subsection (1) of this section in
relation fo the forfeiture of the proceeds of an unlawful activity, where -

{2) it finds, on a balance of probabiliies, that the
applicant has acquired the interest concernad
legally and for a consideration, the value of which is
not signtficantly less than the value of that interest;
and

(b) in case where the applicant had acquired the
interest concerned after the commencement of this
Act, that he neither knew nor had reasonable
grounds to suspect that the property in which the
inferest is held is the proceed of an unlawful activity
or conduct,

(3) The Court may make an order under subsection (1) of this section,
in relation to the forfeifure of property which is or is intended 1o be used as
an instrumentality in the commission of unlawful activity or conduct, where it
finds, on a balance of probabifities, that the applicant for the order had
acquired the interest concemned legally and -

(a) neither knew nor had reasonable grounds to
suspect that the property in which the interest is
held has been used or is intended for use in
untawful activity or conduct; or

(b} by a person referred { in section 14(1) of this Act; and when it
makes a forfeiture order, make an order excluding certain interests

in the property which is subj
the order.

{2) Retained

(3) Retained

ect to the order, from the operation of
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where the offence concerned had occurred hefore
the commencement of this Act, that he has since
the commencement of this Act taken all reasonable
steps fo prevent the use of the property concerned
in connection with uniawful activity or conduct.

(4) Where an applicant for an order under subsection (1) of this section
adduces evidence to show that he did not know or did not have reasonable
grounds fo suspect that the property in which the interest is held is tainted
property, the Agency may submit proof of the service on the applicant of a
notice issued under section 13(3) of this Act in rebuttal of the evidence
| inrespect of the period since the date of such service.

(5) Where the Agency submits proof of the service on the applicant
under subsection {(4) of this section, the applicant shall, in addition to the
facts referred to in subsection (2)(a} and (b} of this section, prove on a
balance of probabilities that, since the service, he has taken all reasonable
steps fc prevent the further use of the property corcerned in untawful activity
or conduct,

(6} A Court making an order for the exclusion of an interest in property
under subsection (1) of this section may, in the interest of the administration
of justice or in the public interest, make the order on the condition that the
Court deem appropriate, including a condition requiring the person who
1 applied for the exciusion to take all reasonable steps, within a period that the
Court may determine, to prevent the future use of the property in connection
with unlawful activity or conduct.

(4) Where an applicant for an order under subsection (1) of this

section adduces evidence to show that he did not know or did not
have reasonable grounds to suspect that the property in which the
interest is held is a proceed of crime or an instrumentality of an
offence, the Agency may submit proof of the service on the
applicant of a notice issued under section 13(3) of this Act in
rebuttal of the evidence in respect of the period since the date of
such service.

(8) Where the Agency submits a proof of the service on the
applicant under subsection (4) of this section, the applicant shall, in
addition to the facts referred to in subsection (2){a) and (b) of this
section, prove on a balance of probabilities that, since the service,
he has faken all reasonable steps to prevent the further use of the
property as an instrumentality of an offence.

(6) Retained

Amended for elegance

Amended for the

sake of
consistency  and
clarity

- Forfeiture order by default

18. (1) Where the Agency applies for a forfeiture order by defauit and the
Court is safisfied that no person has appeared on the date upon which an
application unde: section 14(1) of this Act is to be heard and, on the grounds
of sufficient proof or otherwise, that all persons who served nofices under

Forfeiture order by defauit

18. Retained
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section 5(3) of this Act have knowledge of notices given under section 14(2)
of this Act, the Court may —

(@)  make any order by defauli which the Court could
have made under section 13(1) and (2) of this Act;
or _

{(b)  make such order as the Court may consider
appropriate in the circumstanaes.

(2) The Court may, before making an order under subsection (1) of this
section, call upon the Agency to adduce such further evidence, either in
writing or orally, in support of ifs application as the Court may consider
necessary. '

(3) A person whose interest in the property concemied is affected by the
forfeiture order or other order made by the Court under subsection (1) of this
section may, within ninety days after the person has acguired knowledge of
such order or direction, set the matter down for variation or rescission by the
Court.

(4) The Court may, upon good cause shown, vary or rescingd the default
order or give _any other direction on such terms, as it deems appropriate.

Exclusion of interests in forfeited property

19. (1) A person affected by a forfeifure order who was entitled to receive
notice of the application for the order under section 14(2) of this Act, but did
not receive the notice, may, within thirty davs after the notice is published,
apply to the Court for an order excluding his interest in the property
concerned from the operation of the order, or varying the operation of the
order in respect of the property and his inferest therein.

(2) The hearing of the appiscat'on in subsection {1} of this section shall,
to the extent practicable and consistent with the interests of justice be held
within thirty days of the filing of the appiication.

Exclusion of interests in forfeited property

19, Retained
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(3) The Court may make an order under subsection
where it finds on a balance of probabilities that the applicant for the order
falls within the provisions of section 14(2) or (3) of this Act.

(4) The provisions of section 12(4) and (5) of this Act shall apply to any
proceedings under this section.

Appeal not to affect forfeiture untii conclusion

20. Any preservation order and any order authorising the seizure of the
property concerned or other ancillary order that is in force at the time of any
decision regarding the making of a forfeiture order under section 15(1) of this
Act shall remain in force pending the ouicome of any appeal against the
decision concerned.

Effect of forfeiture order

21. (1) With effect from the date when the
the property subject to the order shall be forfeited to Agency and vests in the
Agency on behalf of the Federa Government, '

(2) Upon a forfeiture order taking effect, the Agency may izke
possession of the property subject to the order on behalf of the Federal
Government. ‘

Court makes a forfeiturs order,

(1) of this section! ... _~—~—= — .

—m

Effect of appeals on preservation or other ancilfary orders

20, Retained

The side note was
amended to reflect

Effect of forfeiture order

21.{1) Retainad

{2} Upon a forfeiture order taking effect, the Agency may take
possession of the property from dily person in possession or
entitied o possession of the property

Fulfilment of forfeiture order

22. (1) The Agency or an authorised person shall, subject to any order for
the exclusion of interests in forfeited properiy under section 17(2)(a) or 19(3)
of this Act - : ' '

deposit any moneys forfeited into the Confiscated
and Forfeited Properiies Account established under
section 146 of this Act: or

dispose of property forfeited by sale or any other
means and deposit the proceeds of the sale or
L disposition _into the' Confiscated and Forfeited

Fulfiiment of forfeiture order

22.(1 The Agency or person authorised to act on behalf of the
Agency shall,

forfeited property under section 17(2)(a) or 19(3) of this Act and in

accordance with the directions of the Agency -

(a) Retained

(b} Rerainag

content.
Redrafted for
elegance
; . L - . 1 Redrafted for
subject {o any order for the exclusion of interests in elegance.
|
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Properties Account.

(2) -Any right or interest in forfeited property not exercisable by or
transferable to the Agency, -shall expire and shall not revert to the person
who has possession, or was entifiad to possession of the property
immediately before the forfeiture order took sffect.

(3) A person who has possession, or was entifled to possession, of
forfeited property immediately before the forfeiture order took effect, or any
person acting together with, or on behalf of that person, shall not be eligible
to purchase forfeited property at any sale held by the asset manager.

(4} The expenses incurred in connection with the forfeiture and the sale,
including expenses of seizure, maintenance and custody of the property
pending its disposition, advertising and the Couirt costs shall be defrayed out
of the Confiscated and Forfeited Properties Account.

Unlawful activity or conduct forming the basis of multiple orders

23. The fact that a preservation order or a forfeiture order has been made on
the basis of uniawful activity or conduct in which a specific person has been
involved shall not prevent the making of another or other preservation orders

or forfeiture orders on the basis of the same unlawful activity or conduct.

-

(2) Retained

(3) Retained

(4} A person mentioned in subsection (3} of this section who
had possession or was entitled fo possession of forfeited
property immediately before the forieiture order came into
force, or any other person whe acts with or on behalf of that
person, commits an offence if he purchases or affempts to
purchase the forfeited property. _

(5) Any person who contravenes the provision of subsection
(4} of this section is Yiabie on conviction fo a fine of not less
than twice the value of the property sold.

(6} The expenses incurred in connection with the forfeiture and the
sale, including expenses of seizure, maintenance anc custody of
the property pending its disposition, advertisement and the Court
costs shall be defrayed out of the Confiscated and Forfeited
Properties Account.

The justification for
the introduction of
the new subsections
is fo prokibt the
owners of properties
subject to forfeiiure
orders, from
repurchasing the
forfelted properfies.

Urdawful activity or conduct forming the hasis of mutltiple

orders
23. Retained
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Appilication of this Part to deceased estates

Z4. (1) A notice authorised or required to be given to a person under this
Part shall, in the case of a deceased person, be sufficiently given to the

administraior or executor of the deceased person’s estate, or to a person
cting in that capacity.

{2} A reference in this section to the property of a person shall, in the
case of & deceased person, he a reference fo property that the deceased
personheld  immediately before his death.

I

(3} An order may be applied for and made under this section -

(a) in respect of property which forms part of a
deceased person's estate; and

(b on evidence adduced concerning the acfivities of a
deceased person,

Application of this Part to deceased estates

24. Retained

Effect of death of joint owner of preserved property

Z5. (1) Where a person has an interest in property as a joint owner, his
death after a preservation order is made in respect of the interest does not,
while the order is in force, operate to vest the inferest in the surviving joint
owner or owners and the preservation order continues fo apply to the interest
as If the person had not died.

{2 A forfeiture order made in respect of the interest referred to in

subsection (1) of this section shall apply as if the order took effect in relation

to the interest immediately before the person died.

(3)  Subsection (1) of this section does not apply fo the interest in
properiy where a preservation order ceases to apply to that interest without a
forieiture order being made in respect of that interest.

Effect of death of joint cwner of property under a preservation

order
25, Retained
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PARTHI- - -
ADDITICNAL INVESTIGATION POWERS IN CIVIL RECOVERY

Discovery orders

26.{1) Cnan ex-parte application by the Agency, a Judge of the Court may
make a discovery order where satisfied that the Agency is conducting a civil
forfeiture investigation as envisaged in Part || of this Act.

() The requirements for making the order in subsection (1) of this
section are that there are reasonable grounds to -

(a) suspect that the property specified in the application
for the order is propery mentioned in section 4(2) of
this Act; and

(b believe that the materiz! sought, by ifself or together
with other material, is likely to be of substantial
valug into the specifies investigation.

(3) A discovery order shall authorise the Agency to give notice in writing
to any person that has refevant information requiring him to do, with respect
to any matter relevant io the investigation for which the crder is sought, any
or all of the foliowing —

(@) answer questions at a specified time or at once, ata
specified place;
(h) provide information by & specified time and in a
_ specified manner;
(c) produce -specified documents or documents of a
specified type, at a spscified time or at once, and in
_amanner so specified.

(4} "Relevant information” s informatior whether contained in a

PART li

ADDITIONAL INVESTIGATION POWERS RELATING TO CiVIL
RECOVERY
Discovery orders
26. Retained

document or not that the Agency believes is reievant.
_ﬁﬁ_‘*——-_——_____r“—__




{5) A person is not bound to comply with a requirement imposed by a |

notice given under a discovery order uniess evidence of authority to give the
notice is produced to him. .

(6)  The application for a d_iscovery order shall state that-
{a) property specified in the application is subject i a

civil forfeiture investigation; and
(b the order is sought for the purposes of the

investigation. . a _
Discovery order related offences Discovery order related offences
27, (1) A person commits an offence where — Iy (1) Retained

(a) without reasonable excuse he fails io comply with a
requirement imposed on him  under a discovery |-
order;

(b} in purporting to comply with a requirement imposed
on him by a discovery notice, he -

() makes a statement which is false -or
misleading: or

(ii) recklessly makes a statement which is false
~ ormisleading.

(2} Where a person confravenes a provision of subsection {1) of this
section, he shall on conviction in the case of —

(i) @ body corporate be liable to a fine of not less than

‘ten million Naira; and _

(i) an individuat, be liable fo a fine of not less than one
million Naira or imprisonment for a term of not rore
than two vears or to hoth.

Additional provisions on discovery orders Additional provisions on discovery orders

28. (1) A discovery order shall not confer any right fo require a person fo 28. (1) Retained
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provide any information that is subject to legal privilege whether in answer to
any question or in any document, except that a person may be required to
provide the name and address of his client.

(2) In consideration of the legal privilege referred to in subsection (1) of
this section, no legal privilege shall attach to any of the items listed in section
112 (2) of this Act.

(3) The Agency may take copies of any document produced in
compliance to a requirement to produce them which is imposed by a
discovery order.

(4) Where originals of documents are required by the Agency, ihey may

be retained until the completion of the investigation.

(2) Retained

(3) Retained

(4) Where originals of documents are required oy the Law
Enforcement Agencies, they may be retained until the completion of
the investigation.

(3) The Agency shall not retain originals of documents where
certified true copies of the documents would suffice.

This is to ensure
that  documenis
are not held onto
unnecessarily.

Variation or discharge of a discovery order
29.(1) An application to vary or discharge a discovery order may be made
by -
(a) the Director - General of the Agency; or

(b} the person affected by the order.

2 Where an a[:iplicaﬁon is made by a person mentioned in subsection
(1) of this section, the Court may ~

(a) vary the order; or

(b} discharge the order.

Variation or discharge of a discovery order

23, Retained
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: PARTIV
-RECOVERY OF CASH BEING IMPORTED OR EXPORTED

Seizure of cash being imported or exported

30. {1} An authorised officer may seize and detain any cash which is being
imported into or exported from Nigeria where it is not less than the
prescribed sum and he has reasonable grounds for suspecting that it directly
or indirectly represents any person's proceeds of untawful activity.

(2) An authorised officer may seize cash, part of which he has
reasonable grounds for suspecting to be—

{8) the proceeds of untawiul activity or is infended to be
an instrumentality of an offence; and
{b) an amount of which is not less than the rhinimum

prescribed sum.

(3} Inthis Part, cash means—
} notes and coins in any currency;
) cheques of any kind, including travellers’ cheques;
c) bankers’ draft; or

) bearer bonds and bearer shares.

| (4} Cash aiso includes any kind of monetary instrument, where the
instrument is so specified by the Central Bank of Nigeria.

(5} | ‘Exported’, in relafion to any cash, includes cash being brought to
any place in Nigeria for the purpose of being exported.

‘PART iV
RECOVERY OF CASH BEING IMPORTED OR EXPORTED

Seizure and detention of cash being imported or exported
30. (1) An authorised officer may seize and detain any cash which
is being imported into or exported from Nigeria where it is not less
than the minimum prescribed ameunt and he has reasonahle

grounds for suspecting that it directly or indirectly represents any
person's proceeds of unlawful activity.

(2) An authorised officer may seize cash, part of which he has
reasonable grounds te suspect it to be—

(a) Retained

(b) which is not less than the minimum prescribed amount and
(c)
(3) Refained

which is being imported into or exported from Nigeria

(4) Retained

(5) Retained
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| further detained that there are

Detention of seized cash
31. (T) Where the authorised officer continues to have reasonable grounds
for his suspicion, cash seized under section 30 of this Act may be detained
initially for a period of forty-eight hours,

(2) The period referred to in subsection (1) of this section shall not
include Saturdays and Sundays or any day which is a public heliday in
Nigeria. o

(3) The period for which the cash, or any part of it, may be detained

- may be exterided by an order of the Court hut t1e order shal not authorise

the detention of any of the cash beyond the end of the period of three
months commencing from the date of the order,

(4)  Subsequent orders for the continued detention of the cash may be
made by the Court bui no otder shall suthorise the further detention of the
cash beyond a period of three months commencing from the date of that
order, |

(6) Cash shall not be 'detained for a period beyond two vears
commencing from the date of the first order.

(6) An application for an order under subsections (3) and (4) of this
section may be made by an authorised officer or by the Agency and the
Court may make the order where safisfied in relation fo any cash to be

the proceeds of uniawful activity; or

is infended to be an instrumentality of an offence

and that either -

{f i contfinued detention is justified while its
lerivation  is  futher investigated or
consideration is given-te bringing, in Nigeria

(a)
(b)

reasonable grounds fo believe that the cashis |

Detention of seized cash

31. (1) Where the authorised officer continues to have reaébnable
grounds for his suspicion, cash seized under section 30 of this Act
may be detained iniially for a period of seventy-two hours,

(2) Retained

{3) Retained

{4) Subsequent orders for the continued detention of the cash may
be made by the Court but no order shall authorise the further
detention of the cash beyond a period of three months commencing
from the date of the fast order.

(5) Retained

(6) Retained

This clause was
amended because
the 48  hours
proposed in this
bill is not enough
ime fo take the
matter before a
High Court,
Therefore, 72
hours has heen
recommended.
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or elsewhere, proceedings against any
person for an offence with which the cash is
connected, or ' _

proceedings against any person for an
offence with which the cash is connected
have started and have not bean conciuded.
Interest to be paid on seized cash '

(i)

32. Where cash is detained under section 31 of this Act-

(1) Where cash is detained under section 31 of this Act for more than
the period specified in section 31(1}, the cash shall be forwarded to the
Agency to be paid inio interest bearing account and held thére and the
interest accruing shall be added to it on its forfeiture or release; or

(2) Where cash is detained under section 31 of this Act was seizad
under section 30(2) of this Act, the Agency on paying it.info the acsount shaii
release the part of the cash fo which the suspicion does not refate.

—

Interest fo be paid on seized cash

32. (1} Where cash under section 31 of this Act-
fal is detained for more than the period
specified in section 31 (1), the cash
shall be forwarded to the Agency to be
paid into an interest yielding account
and heid there and the interest aceruing
shail be added to it on its forfeiture or
refease; or
(b} was seized under section 30 (2) of this
Act, the Agency on paying it into the
account shall, subject to subsection
(2} of this section, release the part of
the cash to which the suspicion does
not relate, :

(2}  Where part of the cash, referred to in subsection (1} of
this section fo whick suspicion does not refate, may still be

subject fo a confiscation order, under section 82 of this Act
i and an application for a restraint order, under section 51 of

this Act in respect of a person who has an interest in the cash
has been made and not refused, the Agency may retain the
cask in an interest yielding account until such time as a
confiscafion order is made jn respect of the cash or until an
application made under sections 56 or §2 of this Act are
granted by the Court

This clavse was
redrafied because
of its inelegant
nature and for
purpose of clarity.
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Release of detained cash

33. (1) This section applies where cash is detained under section 31 of this
Act.

(2) The Court may direct the release of the whole or any part of
detained cash where the condition in subsegtion (3) of this section is met,

(3) The condition referred fo in subsection (2) of this section requires
the Court to be satisfied on application by the person from whom the cashis
seized that the conditions in section 31 of this Act no longer exist in refation
to the cash fo be released.

(4) The Agency may, after notifying the Court under whose order the
cash is detained, releass the whole or part of the cash where satisfied that
its detention is no longer justified.

Forfeiture of seized cash

34. (1) Where cash is detained under section 31 of this Act, an application
for forfeiture of the whole or part of it may be made to the Court.

(2) The Court may order forfeiture of cash or any part of it where
satisfied that it is proceeds of unlawful activity or is intended tc be an
instrument of an offence. :

(3) Where an application for forfeiture of cash is made under this
conferred by this Act unfil any proceedings in pursuance of the application,

including any proceedings on appeal are concluded.
Appeals

35. (1) Where a Court refuses an app!ibaﬂon under section 34 of this Act for

appeal to the Court of Appeal,

section, the cash is to be detained and may not be released under & power

forfeiture of cash detained under section 31 of this Act, the Agency may

33. Retained

Release of cfetaineé cash

Forfeiture of cash being imparted or exported

34, (1) Retained

(2) The Court may order forfeiture of cash or any part of it where
the Court is satisfied that the cash is proceeds of unlawful activity
or is intended {0 be an instrumentality of an offence.

(3) Retained

35. Retained

Appeals

|_(2) Where an appeal is made to the Court of Appeal by the Agency, cash
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detained under section 31 of this Act will be further detained pending the
outcome of the appeal.

(3) No appeal may be made under subsection (1) of this section if the cash
has been detained for the period mentioned in section 31 (5) of this Act.

(4) Where a party to proceedings in which an order is made under section
34 of this Act for forfeiture of cash is aggrieved by the order, he may appeal
against the Crder, - -

(5) Appeals under this section shall be-

(a} made within thirty days commencing from the date
on which the order is made or refused; and
(b} by way of a rehearing.

(6) The Court hearing an appeal under this section may make any order it
thinks appropriate in the circumstance and where that Court upholds an
appeal made under subsection (4) of this section, it shall order the release of
the cash.

Other owners or claimants

38.{1) A person other than the person from whom cash was seized, who
claims that any cash detained under section 31 of this Act or any part of it
befongs to him, may apply to the Court for the cash to be released to him.

(2)  An application under subsection (1) of this section may be made in
the course of proceedings under section 31 or 34 of this Act, or at any other
time.

(3} Where it appéars to the Court that the —

L

36. Retained

Other owners or claimants
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(2) applicant was deprived of the cash to which an
application relates, or of property which it
represents, by unlawful activity;

(b} property the applicant was deprived of was not,
immediately before he was deprived of i,
recoverable property; and '

(c) cash belongs to the applicant, the Court may order

the cash to which the application relates to be released to

the applicant, -

Compensation where detained cash is not lodged in interest bearing
account

37. (1) Where no forfeiture order is made in respect of cash detained under
section 31 of this Act, the person to whom the cash belongs or from whom it
was seized may make an application to the Court for compensation.

{2) Where an opportunity to place cash datained sequel to a forfeiture
order in an interest-bearing account arises and 48 hours thereafter the cash
wes not heid in an interest-bearing account while detained, the Court may
order an amount of compensation to be paid to the applicant,

(3} The amount of compensation fo be paid under subsection (2) of this
section is the amount the Court considers would have accrued in interest in
the period for which it was not placed into an interest bearing account.

(4) Where the Court is safisfied that the applicant has suffered loss as a
result of detention of the cash and that the circumstances are exceptional,
taking account of any inferest to be paid under section 32 or any amount to
be paid under subsaction (2) of this section, it may order compensation, or
additional compensation, to be paid fo him.

{5} The amount of compensation fo be paid under subsection (4) of this
section s the amount the Court considers reasoniable, having regard to the
loss suffered and any other relevant circumstances,

Compensation where detained cash is not lodged in interest
bearing account '

37. (1) Retained as in the Bill

(2} Retained as in the Bill

(3) Retained as in the Bill

(4) Where no forfeiture order was made and the Court is satisfied
that because of exceplional circumstances an applicant has
suffered Joss as a result of the detention of the cash belonging
to him, it may order additional compensation, fo be paid fo
him, taking account of any interest to be paid under section 32
or any amount to be paid under subsection (1) of this section.

(5) Retained.
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(6) Compensation under this section shail be paid from the Confiscated {6) Retained
and Forfeited Properties Account,

“The minimum amount” , “The minimum amount”

138. (1) In this Pari, the “minimum amount’ is the equivaisnt amount in | 38. Refained
United States Dollars specified in an order made by the Attornay — General
of the Federation.

(2) For the purpose of subsection (1) of this section, any smount of cash
imported or exported in a currency other than United States coliars shall be
taken to be its United States doliar equivalent, calcuiatad in accordance with
the prevailing exchange rate. -

PART V T PARTV
CRIMINAL FORFEITURE AND CONFISCATIOR CRIMINAL FORFEITURE AND CONFISCATION
Nature of proceedings under this Part Nature of proceedings under this Part
39. (1) For the purpose of this Part, proceedings on an application for a 39. Retained

freezing order, restraint order, forfeiture order or confiscation order are civil
proceedings, and not criminal proceedmgs

(2) The rules of evidence applicable in civi progceedings apply 1o
proceedings on an application for a freezing order, restra!m “rawr forfeiture
order or confiscation order. :

(3) No rule of evidence or construction applicabls oniv in criminal
proceedings shall apply to proceedings on an- application for a freezing
order, restraint order, forfeiture order or confiscation order. ‘

{4)  Any question of fact to be decided by & Court in any proceedings in
respect of an application contemplated under this Part shali be decided on 2
balance of probabiiities.
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(5) Notwithstanding any rule of faw or practice relating to hearsay
evidence, evidence given in furtherance of this Part is admissible.
Forfeiture after conviction

40. (1) Where a person is convicted of an offence, the Court shall make an
order of forfeiture in relation to -

(a)
(b)

any asset or property constituting or derived from
proceeds of the unlawful activity; and

- Instrumentalities of the offence, or any of the
defendant’s property used in any manner to commit
or fo facilitate the commission of such offence.

(2) An order made by the Court under subsection (1) of this section, is in

addition to -
(a) a sentence which the Court may impose on g
persen convicted for an offence; or
(b) any confiscation order imposed under this Act.

Infernational forfeiture provisions

41. (1) Where under this Act the Court is required to order forfeiture in
respect of any asset or property, the Court may make an order forfeiting any
property within Nigeria which represents the proceeds of an offence under
the laws of a foreign county within whose jurisdiction such offence or
activity will be punishable by imprisonment for a term exceeding one year
and which will be punishable by imprisonment under the laws of Nigeria if the

&

| actor activity had occurred within Nigeria,

(2} Where it is established that a convicted person has any asset or
property in a foreign country, acquired as a result of some criminal activity,
the asset or property shall, subject to any treaty or arrangement with that
foreign country, be forfeited to the Agency.

(3) The forfeited asset or property shall be effectively transferred to and

e —
Forfeiture after conviction

41, Retained

international forfeiture provisions -

41. (1) Where under this Act a Court is required to order forfeiture
in respect of any property, the Courf may make an order forfeifing
any property within Nigeria which represents the proceeds of
unlawiuf activity or instrumentality of an offence under the laws
of a foreign country within whose jurisdiction such offerice or
activity wifl be punishable by imprisonment for a term exceeding
one year and which will be punishable by imprisonment under the
laws of Nigeria if the act or activity had occurred within Nigeria.

(2} Retained

(3) The forfeited property referred to in subsections (1} an.d (2

Page 35 of 147




interest vested in the Agency.

(4) Where a foreign country has forfeited or confiscated assefs under the
laws of that country that relates to unlawful activity conducted in that country
and Nigeria, and that country repatriates the whole or part of that assets or a
sum of money that represents the unlawful activity in Nigeria, the asset shall
be pald into the Confiscated and Forfeited Properties Account establishad
under Part IX of this Act,

(5) Any asset or sum of money that represents asset repatriated under
subsection (4} of this secticn shall be utilised to finance any of the purposes
specified under section 150 (2) {e) of this Act.

of this section shall be efiectively transferred to and i.nte.rest
vested in the Agency. :

(4) Where a foreign country has forfeited or confiscaied property
under the laws of that country that relates fo uniawful activity
conducted in that country and Nigerig, and that country repatriates
the whole or part of that assets or a sum of money that reprasents
the unlawful activity in Nigeria, the property shaif be realised and |
the proceeds or the sum of money shall be paid into the
Confiscated and Forfeited Properties Account estabiished under
Part IX of this Act. -

(5) Any money paid inte the Confiscated and Forfeited
Properties Account under subsection (4) of this section shall be
utifised to finance any of the purposes specified under section; 150
(2) (e} of this Act.

Further provisions as to instrumentalities of an offence

42. Where under this Act the Court is required fo make an order of forfeiture
in respect of an instrumentality of an offence, the Court may make an order
forfeiting —
{a) a means of conveyance, including an aircraft, a vehicle or
vessel, used or intended to be used fo transport or facilitate
the transportation, sale, receipt, possession of the proceeds
of crime or other instrumentality, or for the concealment of
an offence, but a means of conveyance shali not be forfeited
under this section-
where it is used by its owner as a common carrier in
the transaction of his business unless the owner or
other person in charge of the means of conveyance
consented to or was privy fo the commission of the
offence,
by reason of any offence established by its owner to

have been commitied by any cther person while the [

Order forfeiting instrumentalities of an offence

42. Retained
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means of conveyance was unfawfully in the
possession of a person other than the owner in
violation of the criminal laws of Nigeria, and
by reason of any offence established by the owner
to have been committed without his knowledge,
consent or wilful connivance;
books, records, research materials, and data used or
intended fo be used in the furtherance of any criminal
activity;
(c} -~ monies, negotiabie instruments, securities or other things of
value furnished or infended to be furnished by any person in
exchange for any illegal act or all proceeds traceable fo the
exchange, and all monies, negotiable instruments, securities
and other things used or intended to be used to facilitate
any criminal activity; or
real property, including any right, fiffe or any interest,
including any leasehold inferest, in land or part of a land and
any improvement or appurtenance which is used or infended
fo be used, in any manner to commit, or facilitate any
criminal activity.

Account freezing order

(i)

(g

43. (1) The Court may by an order (in this Act referred fo, as a “freezing
order’} on the application of the Agency prohibit a financial institution from
allowing a withdrawal from an account with the financial institution, except in
the manner and circumstances specified in the order made by the Cour,
where - _ RS S
' there are reasonable grounds to suspect that the
account is

(a)

(i} a proceed of an unlawful activity, whether
or not the identity of the person who
comrmitted the offence is known, or

o ( wholly or partly an instrumentality of an
L - offence; and

——
——

Account freezing order

43. Retained
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(b} the Court is satisfied that, unless a freezing order is
made, there is & risk that the account wil be
reduced to the extent that a person will be deprived
of all or some of the proceeds or instrumentality.

(2) A freezing order shall cover the specified account or any related
accounts o which the defendant may be 2 signatory.

(3) The Court may make a freezing order in the absence of 3 finding as
to the commission of a particular offence.

Application for a freezing order

Application for a freezing order

44, (1) An application for a freezing order by the Agency shail be made ex | 44. Retained
parte, supported by an affidavit deposed o by an authorised officer.
(2) The application for a freezing order shall -
- (8)  identify the financial institution: _
(b} set ouf sufficient information to identify the account,
inctuding the account number; and
{e) set out the grounds for suspeciing that the content
of the account -
(i) is & proceed of an offence,
(i}  .is wholly or partly an instrumentality of an
offence, and _ :
(i} . will be reduced to the axtent that & person
will be deprived of all or some of such
proceeds or of such an instrumentality.
Service of freezing order Service of freezing order
45. A copy of a freezing order made under section 44 of this Act shall be | 45, Retained,

served on -
{2} the financial institution affecied by the order;
(b} the account holder; and
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any other party that may be affected b the order.

Offence of contravening a freezing order |
S J _

46. (1) A financial institution which allows a withdrawal from an account in | 48, (1) A financial institution Wwhich allows a w

respect of which a freezing order exists in & manner that contravenes the | account in respect of which 2 freszing order exist

order commits an offence and is liable to a fine of not less than five million | confravenes the order commits an offence and |

Naira and shall, notwithstanding the provision of any law or regulation to the g not fess than five million naira and shall, refund
contrary, be liable to refund of the sum withdrawn. ' Z .

P ‘
(2) An officer of a financial institution who knowingly breaches or {2} An officer of a financial institution who intentionally or
negligently omits to comply with a freezing order commits an offence and is | negligently fails o compiy with a freezing order commits an

Offence of contravening a freezing order

ithdrawal from an
S In a manner that
s liable o a fine of
the sum withdrawn.

liable on conviction to imprisonment for a term of not fess than five years ' cffence and is liable on conviction fo imprisonment for a term of not
without the option of fine. | less than five years without the option of fine,

Protection from suits, etc, for those complying with a freezing order f Protection from suits, etc, for those complying with a freezing

i order

47. No action, suit or proceeding shall fie against = financial institution or an ! 47. No action, suit or proceeding shall lie against a financial
officer or agent of a financial institution acting in the course of his | institution or an officer or agent of a financial institution acting in the
employment or agency, in relation fo any action taken by the institution, | course of his employment or agency, in relation to any action taken
officer or agent in complying with a freezing order or in the mistaken belief g by the institution, officer or agent in complying with a freezing order

that action was required under a freezing order. | or in the mistaken belief that action was required under a freezing
| order. _
Duration of a freezing order ! Duration of a freezing order _
y
’ I

48. A freezing order remains in force untit the — 48. Retainsgd

(a) end of the period specified in the order; or
b time the Court otherwise directs,
Extension of a freezing order

_ I Extension of a freezing order

49. (1) The Court may make an order extending the period specified in z ] 48, (1} The Court that granted an order under section 43 of

freezing order, where the- [ this Act may, on application by the Agency or authorised
(a) Agency applies for the extension ; and | Prosecutor make an order extending the periods reforred fo in
(b) Court is satisfied that an applicaticn has been made | seclion 48 of this Act, If satisfied that -

to it for a restraining order to cover the account, ' ' (a} the conditions in section 43(1} apply;

whether or not the restrainin order covers other | th} the extension s necessary in order to
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property which has not been decided.

(2) The extension referred to under subsection (1) of this section may

be for -
(a)
(b)

a specified number of days; or
the period ending whén the Court decides the application for the
restraining order

secure a forfeiture order under section
66 of this Act. _

(c) Court is safisfied that an application has
been made to it for a restrainf order o
cover the account, whether or not the
restraint order covers other property
which has not been decidad.

(2) The extension referred to under subsaction (1) of this section
may be for -

(a} end of the period specified in the arder; or

(bj the period ending when the Court decides the application for the
restraini order

Variation or revocation of a freezing order in certain cases

30. (1) The Court that made a freezing order may on application by a

person affected by the order vary or revoke the order where it is satisfied that
(a) the person has given written notice of the

application and the grounds for the application fo

the Agency or autharised prosecutor:

the operation of the order will deprive the applicant

of the means to provide for his reasonable living

expenses and cause undue hardship for the

applicant or close dependent relative:

the applicant cannot meet the expenses out of

preperty that is not covered by -

(i) a freezing order, or

(ii) a resfraint order;

(b)

)

(d} the hardship that the applicant will suffer as a resuit of
the order outweighs the risk that the property concerned
may be destroyed, lost, damaged, concealed,
transferred or otherwise disposed of:

Variation or revocation of a freezing order in certain cases

30. (1) Retained
(a) Retained

(b) Retained

{c} Retained

(I} Retained
(i) Retained

(d) the hardship that the applicant wili suffer as 2 result of the order
outweighs the risk that the property concerned may be destroyed,
lost, damaged, concealed, transferred, removed or have ifs value
diminished, or otherwise be disposed of:
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(e) the expenses do not, or will not, relate to legal costs that
the person has incurred, or wil incur, in connection with
proceedings refating to the offences with which the
defendant has been charged; and

(f) itis in the interest of justice o do so.

(2) The written notice referred to in subsection (T)(a) of this section shall

(e) Retained |

| () Retained

(2) Retained

be given not less than seventy-two hours before tha application is heard.
‘ Application for a restraint order

51. (1} The Agency or authorised prosecutor may apply for a restraint order
for the purposes specified under this Act.

(2)  An application for a restraint order shalf -

(a) be made ex parte;

(b} be in accordance with sections 52 and 53 of this
Act; and

(c) provide for the period of the notice referred to in
section 57 of this Act to be given to persons
affected by the order.

(3) The Court making a restraint order may also make further orders in
respect of the discovery or disclosure of any facts, including facts relating to
any property over which the defendant may have effective control and the

location of such property, as the Court may consider necessary or expedient

with a view to achieving the objectives of the restraint order,

{4} The Court making a restraint order shall at the same time make an
order —
{a) authorising the Agency o take custody or control of
any property specified in the order:
{b} - for entering premises, where necessary; and
~ {o) any cther ancillary orders that the Court considers

Application for a restraint order

51, Retained
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execufion of the order,

(5) Property affected by subsection (4} of this section shall be dealt with
in accordance with the directions of the Court that made the restraint order.

(6) The Court that made & restraint order-

(a) may, on application by a person affected by that
order, vary or rescind the restraint order or an order
authorising the seizure of the property specified in
the order or cther ancillary order where it is satisfied
that the - -

(i} operation of the order concerned will
deprive the applicant of the means to
‘provide fer his reasonable living expenses
and cause undue hardship to the applicant
or close dependant relafives, and

(i) hardship that the applicant will suffer as a
result of the order outwsighs the risk that
the property concerned may be destroyed,
lost, damaged, concesied, transferred or

- otherwise disposed of: and
{b) shaff rescind or vary the restraint order when the
proceedings against the defendant concerned are
concluded.

(7) Where the Court has made a resiraintrorder under saction 52 of this
Act, it shall rescind the order where the relevant person is not charged within
such period as the Court may consider reasonable.

(8) Where the Court orders the rescission of an order authorising the
seizure of property in accordance with subsection (B)(a) of this section, the

appropriate for the proper, fair and effective

| Court shall make such other order as it considers appropriate for the proper,
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fair and effective execution of the restraint order.

Making the restraint order Making the resiraint order

52.(1) The Court may on the application of the Agency or authorised | 52. Retained -

prosecutor make an order that a property shall not be disposed of or

otherwise dealt with by any person except in the manner as may be specified

in the order where - :

' (a) a defendant has been convicted of or has beer
charged with an offence and a confiscation order
has been made against that defendant or it appears
to the Court that there are reasonable grounds for
beiieving that & forfeiture order or confiscation order
may be made against that defendant:

(b) - when itis proposed that a person is to be charged
with an offence and a Court is satisfied that such
person is to be so charged, and it appears o the
Court that there are reasonable grounds for
betieving that a forfeiture order or confiscation order
may be made against such a person; and

(c) an affidavit under section 54 of this Act has been
filed in support of the application.

(2) The Court may make a restraint order even where there is no risk of
the property being disposed of or otherwise dealt with.

Property subject to a restraint order Property subject to a resiraint order

53. A restraint order may be made in respect of — _ . 53. Retained

(a) such realisable property as may be specified in the resiraint
order and held by the person against whom the order is
made;

(b} all realisable property heid by the person against whom the
restraint order is mads, whether specified in the order or net:

{c) specified property of ancther person that is subject fo the
effective control of the refevant person, whether or not that
other person’s identity is known: - |
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specified property of another person that is a proceed of the
offence or an instrumentality of the offence, whether or not
that other person’s identity is known. - :

all property which, where it is transferred to such person
after the making of the restraint order, would be a reaiisable
property; and

gifts, within the meaning of section 87 of this Act, made by
the relevant parson.

Affidavit in support of a restraint order

54.(1) The application for a restraint order shall be supported bv an
affidavit made by an authorised officer stating that the officer believes ihat
the property is -

(a) the proceeds of a specified offence:

(b) an instrumentality of a specified offence; or

{c) the proceeds of unfawiul activity.

(2) An affidavit shall contain the following -

(a) the grounds on which the authorised officer holds
the belief but the grounds need not be based on 3
finding as to the commission of a particular offence;

(b} where the relevant person has been convicted, a
copy of the judgement; :

{c) where the relevant person has been charged, a
copy of the charge pending before a competent
court; or :

(d) where the application is to restrain property of a

person other than the relevant person, a declaration
that the authorised officer reasonably believes that
the property is -

(i} subject to the effective control of the
relevant person,
(ii) proceeds of the unlawful activity or an

instrumentality of the offence, or -
proceeds of other unlawful activity.

Affidavit in support of 2 restraint order

54. Retained
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—

(3)  The Court shall not make a restraint order unless it is satisfied that
the facts disclosed in the affidavit support the reasonable beliefs expressed
by the authorised officer,

Payment of expenses out of restrained property

55. (1} The Court may make an order to allow any one or more of the

following to be paid out of 2 property or a specified part of a property covered

by a restraint order-

' (a) the reasonable living expenses of the person whose
property is restrained;

(b) the reasonable living expenses of close dependants
of that person:

(c) subject to subsection {4) of this section, reasonable
legal costs concerning the current proceedings with
which the defendant has been charged or is about
fo be charged.

(2) The Court may only make an order
section where, the-

(a) person whose property is restrained has applied for
an order for expenses to be paid out of restrained
property;

{b) person has notified the Agency in wiiting of the
application and the grounds for the application at
least seventy-two hours before the application is
heard; _ R o

(c) person has disclosed all of his interests and
liabiiities in the property, in a statement on oath that
has been filed in the Court; and

{d) Court is satisfied that the person cannot meet the
expense or debt out of property that is not covered
by the restraint order,

under subsection (1} of this

] (3)  The Court shall require a costs assessor, authorised by the Agency

Payment of expenses out of restrained property

§5. Retained
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to certify that legal expenses have been properly incured before permitting
the payment of expenses from any property coverad by an order under
subsection (1) of this section.

Application to exclude property from a restraint order

58. (1) An application may he made-to the Court that issued a restraint
order to exclude & specified inferest in property that is subject to a restraint
order by a person who claims to have an interest in it, where the interest is
not the proceeds of an offence or an instrumentality of unlawful activity.

(2) The Court shall not exciude property that is subject to a restraint
order under this Act unless it is satisfied that 2 confiscation order cannot be
made against- '

(a} the person who has the interest; or
(B} the defendant, where the interest is not held by the
defendani but is under his effective control,

(3} The applicant shall notify the Agency or authorised prosecutor in
wriing of the - '
{a}  applicaticn referred to in subsection (1) of this
' section; and
(b) grounds on which the application is made.

{4)  The Court shall not hear an application to exclude specified property.

from a restraint order where the Agency or authorised prosecufor has not
been given a reasonable opportunity to conduct examinations in relation to
the appiication.

(5)  The Agency or authorised prosecutor shall give the person notice of
any grounds on which it proposes to contest the application, after it has
conducted enquiry in refation tc the application.

(6) The Agency or authorised prosecutor may appear and adduce
evidence at the haaring of the applisation.

Application to exclude property from z restraint order

56. Retained
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Notice of a restraint order

57. (1) Where the Court makes a restraint order, the Agency or authorised
prosecutor shall give notice to —

(a) all persons affected by the restraint order; and
(b) any other person who may be affected by an order
to seize any property in furtherance of the restraint
order.
(2) The notice referred to in subsection (1) of this section shall -

(a) be served before or at the time of any seizire and in
' any other case after the order is obtained: and
(b} contain -
(i) a copy of the restraint order;
{ii) the details of the issuing Court; and
{iii) the name and address of the applicant or
other person fo whom enguiries regarding
the restraint order may be made.

57. Retained

Notice of a restraint order

Registering restraint orders

58. (1) A registration authority that keeps a register of properties of a
particular kind shall, en application by the Agency, register the details of a
restraint order as it affects the property in that register.

(2} A persen who subsequently deals with the registerad properiy shall
be deemed - . -
' (a) not to be acting in good faith for the purposes of
section 59 of this Act; and
(b) to have notice of the restraint order for the purposes
- of section 60 of this Act.

(3) Where the Agency has previously applied to a registration authority
under subsection: (1) of this section for the registration of the particulars of a

restraint order, the Agency shall promptly, notify the registration authority |

£8. Retained

Registering restraint orders
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where - _ _

(a) the property is no longer covered by the restraint
order because it is varied or excluded from the
restraint order under section 56 of this Act; or

(b) a condition to which a restraint order is subjeci to is
varied under section 55 of this Act.

Setting aside a disposition confravening a restraint order

59. (1) The Agency or authorised prosecutor may apply to the Court to set
aside a disposition or dealing with a property that confravenes a restraint
order where that disposition or dealing was not —

(a) for sufficient consideration; or |
(b) in favour of a person who acted in good faith,

{2) The Agency or authorised prosecutor shall give, fo each party to the
disposition or dealing, written notice of both the application and the grounds
on which it seeks the setting aside of the disposition or dealing.

(3) The Court may set aside the disposition or dealing and declare the
rights of any person who acquired interest in the property null and void.

Setting aside a disposition confravening a restraint order

58, Retained

Contravening restraint orders

60. A person who disposes of, or deals with a property knowing that, or is
reckless as to the fact that, the property is covered by a restraint order,
commits an offence and is liable on conviction to imprisonment for a term of
five years without an option of fine. '

Contravening restraint orders

80, Retained

Seizure of property covered by a restraint order

61. (1) An authorised officer may, in order to prevent any realisable property
from being disposed of or removed contrary to a restraint order, enter into
any premises and seize that property where he has reasonabie grounds fo
believe that the property will be so disposed of or removed. ‘

(2} Property seized under subsection (1) of this secfion shall be deait

Selzure of property covered by a restraint order

61. (1) Retained

{2) Property seized under subsection {1) of this section shall be
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" with in accordance with the directions of the Court that made the relevant
restraint order. '

dealt with by the Agency in accordance with the directions of the
_Court that made the relevant restraint order.

Revocation of a restraint order

62. (1) Any person with an interestin a pioperty covered by a restraint order
may within twenty - eight days apply to the Court that made the order for
revocation of the order,

(2) The person making an application under subsection (1) of this
section shall give written notice to the Agency or authorised prosecutor of the
appfication and the grounds on which the revocation is sought.

'(3) The Agency or authorised prosecutor may adduce additional
material to the Court relating to the application to revoke the restraint order.

(4) The Court may revoke the restraint order where it is satisfied that the
order was obtained by suppression or misrepresentation of fact or by fraud.

| (3) A restraint order remains in force until it is revoked by the Court.

Revecation of a restraint order

62. (1) Retained

Giving security, etc. to revoke a restraint order

€3. (1) The Court may revoke a restraint order that covers a property
belonging to a relevant person or exclude 2 specified property from a
restraint order where the relevant person —

Giving security, etc. to revoke a restraint orger

63.{1) Retained

(a) applies to the Court to revoke the order or exclude (a) Retained
: the property; . ‘ : : ' _

(b} gives written notice of the application fo the Agency; | (b) gives written notice of fhe application to the Agency or
and authorised prosecufor ; and '

(c) gives security that is satisfactory to the Court fo {c} Retained
meet any liability that may be imposed on a person
under this Act.

(2) The Court may revoke a restraint order that covers the property of a | (2) Retained
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person who is not a suspect or exclude specified property from a restraint
order whete the person —

applies to the Court to revoke the order or exclude
the property;

and

gives written notice of the application to the Agency;

Gives an undertaking concerning the property that is

satisfactory to the Court.

(a) Retained

(b) gives written notice of the application to the Agency or
authorised prosecutor: and

(¢) Retained

Cessation of restraint orders

64, {1) A restraint order in refation to one or mare offerices ceases fo be in
force in any of the following cases -

(a)

within twenty-eight days where the -

(0

charge, or all of the charges, that relate io
the restraint order are withdrawn,

suspect is acquitted of the offence, or all of
the offences, with which he was charged, or
suspect's conviction for the offence; or all of
the offences, of which he was convicted are
quashed:

in respect of property covered by the restraint order

where -

R

(i)

(i)

the ‘Court refuses an application for a
forfeiture order that would have covered the
property,

the Court excludes the property from a
forfeiture order, or

a forfeiture order that covers the property is
discharged or ceases to have effect: or

(g) in respect of property covered by the restraint order

64, Retained

Cessation of restraint orders
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where a confiscation order relates to that offence or
those offences and where fhe condiscation order is
satisfied or discharged.

{2) Subsection (1)(a} of this section shall not appiy where —

(a} there is a confiscation order that relafes to the

offence;
(b} there is an application for a confiscation order
- hefore the Court; _
() - the suspectis chargad with 2 related offence; or
{d) a new frial is ordsred in reiztion fo the offence.
(3) Subsection (1){b) of this section shall oniy apply where —
{a) in the case of a refusal of an application for a
foreiture order -
(i the time for an appsal against the refusal
Nas expired without an appeal being
lodged,

(i) an appeal against the refusal has lapsed, or
(iif} an appeal against the refusal has been
dismissed or finally disposed of:

{b no application for another confiscation order is
made refating to - _
(i)  an offence to which the restraint order
relates, or
(iiy a refated offence is pending in a court: and

(c) no other confiscation order relafing to the offence is
in force, -
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Restraint orders and instrumentalitiss owned by third parties Restraint orders and instrumentalities owned by third parties

65. Noiwithstanding the provisions of subsection (1) of section 64 of this Act,
the restraint order ceases to be in force in respect of the property -

(a) where the relevant person has ot heen charged with the
offence or a related offence  within twenty-eight days affer
the restraint order is made: or

{b) where - ,
() arestraint order cavers property of & person who is not
a relevant person; '

(iiy the property is not an instrumentality of ar offence o
which the order relates;

(i) the property is not a proceed of an offence;

(iv) the property is not subject o the effective control of
another person who is charged or who may be charged
with an offence in relation to the order: or

(v) the property is not a gift within the meaning of section 87
of this Act.

65. Retained.

Forfeiture order where a person is convicted of an offence

66. (1) The Court shall on the application of the Agency, authorised
prosecutor or on its own motion make an order that the property specified in
the order be forfeited to the Agency, where — -

(a) a person has been convicted of one or more |

offences; and

{b) the Court is satisfied that the property fo be
specified in the order -

0] is property derived directly from one or

more of the offences of which the person

has been convigted: '

Forfelture order where a person is convicted of an offence

68. Retaineg
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(i) is an instrumentality of one or more of those
offences; or
(iii) represents the value derived from the sale
of items mentioned in section 142 of this
Act.
(2) In considering whether it is appropriate to make an order under
subsection (1) of this section in respect of any particular property, the Court
may have regard to the —

(a) ordinary use or intended use of the property to be
specified in the order; and '
(b) gravity of the offence or offences concerned.

(3) An application under subsection (1) of this section shall be made not
later than six months after the date of conviction.

Existence of other confiscation orders

67. The power of the Court to make a forfeiture order in relation fo an offence
is not affected by the existence of 3 confiscation order in relation to that
offence.

Existenice of other confiscation orders

&7, Retained

Making of forfeiture order where person has absconded

68. Where a person arrested or charged in connection with an offence is
absent during trial, the Court may nevertheless make a forfeiture order under
section 66 of this Act as if the person has been convicted where the -

{a)  Court is safisfied on a balance of probabilities that the
~ person has absconded: and
(b) person has been arraigned for trial for the offence or there is
sufficient evidence for putting a person on trial for the
offence,

Making of forfeiture order where person has absconded

68. Retainad

Third party interests in forfeiture orders

69. (1) In making a forfeiture order, the Court may consider third party
interests in the property where -

Third party interests in forfeiture orders

€9, Retained
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{a) the amount received from disposing of the
combined interests will likely be greater than the
amount received from disposing of each of the
interests separately; or

(b} disposing of the interests separately would be
impracticable or significantly more difficult than
disposing of the combined interests. .

(2) in consideration of third party interests, the Court may make such
ancillary orders including an order directing -

{a} the Agency to pay a person a specified amount as
the value of the person’s interest in the property; or

(b) that other specified interests in the property be
transferred to the person, as it deems fit for the
protection of a person having one or more of those
other interests.

(3) In deciding whether to make an ancillary order, the Court shall have
regard {o -

{a) the nature, extent and value of the person's interest
in the property concerned; and

(b} any other matter that the Court considers relevant.

Making supporting directions

70, (1) The Court making a forfeiture order may' give all directions that are
necessary or convenient for giving effect to the order.

(2) Trie Court may, in a forfeiture order specifying registrable property,
give a direction o an officer of the Court to do anything necessary and
reasonable to obtain possession of any document necessary for the transfer

Making supporting directicns

70. (1) Retained

2) The Court may, in a forfeiture order speciiying registrable
property, give a direction to the Agency to do anything necessary
and reasonable to obtain possession of any document necessary
for the transfer of the property.

of the property.
‘ Notice of application for a forfeiture order

71. (1) The Agency or authorised prosecutor shall give written notice of an
application for a forfeiture order to a person —

Notice of appiication for a forfeiture order

71. Retained
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(a) convicted of an offence where the order relates to
such person; '

{b} who claims an interest in property covered hy the
application; and

() . whom fthe. Agency or authorised prosecutor
reasonably belisves may have an interest in the
property.

{2) The Court hearing the application may, at any time before the final
determination of the appiication, direct the Agency to give or pubiish notice of
the application to a specified person or class of persons subject to such
conditions as to the manner and time as the Court may direct,

(3) The Court to which an application for a forfeiture order is made in
relation to an offence may, on application by the Agency or authorised
prosecutor, dispense with the requirements to give notice fo a person under
subsections (1) and (2) of this section where the Court is safisfied that the
person has absconded in connection with the offence.

Additionai application for a forfeiture order

72, (1) The Agency or authorised prosecutor shall not, without the leave of
the Court apply for a forfeiture order under secfion 66 of this Act where —

(a) an application has previously been made under this
Act for an order under the same sections for the
forfeiture o for condemnation of the property under

- the Customs and Fxcise Management Act in
relation to the offence; and:

{b) the application has been finally determined on its
merits. '

(2} The Court shall net grant leave unless it is satisfied that —

(a} the property o which the new application relates
[ was idenfified only after the first application was

Additional application for a forfeiture order

72. Retained
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determined;
{b) additional relevant evidence became available only
, after the first application was determined; or
(c) itis in the interests of justice to grant the leave

Procedure on application by a person who claims interest in a property,
- ete,

73. (1) A person who claims an interest in a property covered by an
application for a forfeiture order may appear and adduce evidence st the
hearing of the application.
{2) The Court may, in determining the application, have sognisance
constitutes untawful activity; and evidence given in any such proceeding. -
{3) The Court may make a forfeiture order where 2 person entitled to be

given notice of the relevant application received notice, but fails to appear at
the hearing of the application.

£ -
o

the record of any proceeding against the person for an offence fhat |

Procedure on application by a person who claims interestin a

property, etc.
73, Retained

Vesting of title of forfeited property

74. (1) Subject to subsection (2} of this seciion; any property specified in 2
forfeiture order vests absolutely in the Agency on behalf of the Federal
Government at the time the order is made.

(2) Where the property specified in a forfeiture order is 3 registrable
property, the Agency shall -

() . give notice in writing of the forfeiture order to the
registration authority: _ _
(b} do anything necessary or convenient to protect the

interest of the Federal Government or any othsr
authority as may be appropriate in the circumstance

and register the fitle of the Agency or any other i
authority in the property. !

Vesting of titie of forfeited property

74. Retained

(3) _Any action by the Agency under subsection '(2)(b) of this se_ctioh Es. [
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| not a dealing for the purposes of section o(lofthisAct, T — — o~

Death of a joint owner of forfeited property ' Death of a joint owner of forfeited property

75. (1) Where a person who is the joint owner of property spechiied in a | 75. Retained
forfeiture order, dies before the order is made, but —

(a) after the Agency applied for the order; or

{b) while a restraint order covering the property was in
force, _

that property is deemed to have heen vested in the Agency

immediately before the person’s death,

(2) The restraint order is also deemed to have continued io apply to the
property as if the person had not died.

Dealing in forfeited property Dealing in forfeited property

| 76. (1) The Agency and persons acting on its behalf, shall not dispose of, or | 78. Retained
otherwise deal with the property specified in a forfeiture order unless —-

(a) the period provided for lodging an appeal against
the order has ended without an appeal having been
lodged;

(b) where an appeal against the order has been lodged,
the appeal has lapsed or has been finafly
determined:; or

{c) where the order was made in relation to a person's
conviction for an offence - -

(i) the period provided for lodging an appeal
against the conviction has ended without an
appeal having been lodged, or

(i} where an appeal against the conviction has
been lodged, the appeal has lapsed or has
finally been determined.

(2)_Notwithstanding the provision of subsection (1) of this section, the |
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‘Agency may, with leave of the Court and while the forfeiture order is stiil in
force - '

(a) dispose of, by sale or otherwise, any property
specified in the order that is not money in the
exercise of its functions under section 101 of this
Act; and

{b) subject to the provision of subsection (5) of this
section and any regulations made under this Act,
credit the proceeds of the disposal and any property
specified in the order to the Confiscated and
Forfeited Properties Account in accordance with
section 147 of this Act.

(3) Where any part of the property included in a forfeiture order consisis
of money - '

(a) in a bank account, the Agency shall serve a copy of
the order on the manager or any person in control of
the branch of the bank where the account is
operated or on a designated officer at the head

_ office of the bank concerned: or

(b} in the possession of any other person, the Agency
shall serve a copy of the order on the person or his
authorised agent.

(4} The manager or person referred to in subsection (3)(a) of this
section shall immediately, on being served with a copy of the order, pay over
the money fo the Agency without any further assurance than this Act and the.
Agency shall, subject to subsection (5) of this section, credit the money
received into the Confiscated and Forfeited Properties Account in fine with
section 151 of this Act.

{5) The Agency may before crediting the Confiscated Asseis and
 Forfeited Properties Account with proceeds of a disposal or money in

| accordance with subsections (3) and (4) of this section apply any amount

Page 58 of 147




received to the payment of its COostis,
Kind referred to in sections 55(1} and
by it in connection with the disposat
the property.

and other charges and expenses of the
22(6) of this Act payable to or incurred
and with the restraint order that covered

Unauthorised dealing in forfeited property

7. (1) A person who, without due authorisation by the Agency, deals with,
sells or otherwise disposes of any property or assets which is the subject of
a forfeiture order commits an ofience - and is liable on conviction to
imprisonment for a term of five years without the option of & fine.

(2) A manager or person in contral of the head office or branch of a
bank, or any other person who fails o pay over to the ‘Agency upon the
service of a forfeiture order commits an offence and is liable on conviction fo
imprisonment for a term of three ears, without the option of a fine.

Making exciusion orders

78. (1) A Court that made a forfeiture order, or that is hearing oris io hear

interest in the property from forfeiture where -

(a) & person makes an application for the exclusion
order;

(b} the application for the forfeiture order specifies
property in which the applicant has an interest; and

(c) the Court is safisfied that the applicant's interest in

the property is not the proceeds or instrumentality of
an offence to which the order or forfeiture
application relates.

(2) The Court shall in the exclusion order —

(a)

(5)

specify the nature, extent and value af the time of
‘making the order of the inferest concerned;
direct that the interest .be excluded from the

an application for a forfejture order, may make an order excluding a specified |

Unauthorised dealing in forfeited property

77. Retained

Making exclusion orders

78. Retained

Page 59 of 147

\’




operation of the relevant forfeiture order:

direct the Agency to transfer the interest to the
applicant, where the interest has vested, in law or
equity, in the Agency and is vet to be disposed of;
and

direct the Agency to pay the apolicant an amount
equal fo the value specified under paragraph (a) of
this subsection, where the interest has vested, in

law or equity, in the Agency under this Act and has '

been disposed of.

Application for exclusion orders

79. (1) A person who claims an inferest in any property that -

(@)

(b)

(2) Except with the leave of Court, a person shaii not apply for an

he reasonably believes may be specified ied in a
forfeiture order which has been applied for, but yet
to be made, may apply to the Court before whom
the application for a forfeiture order was made for
an exciusion order; or

is specified in a forfeiture order may, at any fime
after the forfeiture order is made, appiy to the Court
that made the forfeiture order for an exclusicn order.

exclusion order where he -

@

(b)

was nofified of the app[icatio: for the forfeiture
order, but failed to appear at the hearing of tha
application; or

appeared at the hearing of that application but faxie'4E
to apply for an exclusion order. '

(3) The Court may grant leave to a person to apply for exclusion order
where the Court is satisfied that —

(a)

in the case of subsection (2)(a} of this section, the

73. Retained

Application for exclusion orders

Page 60 of 147




person had a geod reason for not appearing; or
in the case of subsection (2)(h) of this section, the
person now has evidence relevant to his application
that was not available to him at the time of the
hearing; or

there are other special

{c) grounds for granting the
leave.

Giving notice of matters relevant to an application

80. (1} An applicant for an exclusion order shall give written nofice to the
Agency or authorised prosecutor of both the application and the grounds on
which the order is sought. o

(2) The Agency or authorised prosecutor may appear and adduce
evidence at the hearing of the application.

Giving notice of matters reievant to an application

80. Retained

Notice of discharge of a forfeiture order

| 81. (1) Where in relation to a particular property a forfeiture order that
covered that property is discharged by the Court hearing an appeal against
the ‘making of the order, the Agency or authorised prosecutor shali
expeditiously give written notice of the discharge to any person the Agency
or authorised prosecutor reasonably belisves may have had an interest in
that property immediately before the order was made.

_ The Agency shali, where required by a Court, give or publish notice

@
of the discharge to a specified person or class of persons.
(3} The Court may also specify the time and manner in which the notice

is to be given or published.

(4) A nofice given under this section shall include a statement to the
effect that a person claiming to have had an interest in that property may

apply for the transfer of the interest, or ifs vaiue, to any person.

Notice of discharge of 2 forfeifure order

81. (1) Where in relation 1o 5
that covered that property is

particular property, a forfeiture order
discharged by the Court hearing an
appeal against the -making of the order, the Agency or authorised
prosecutor shall, expeditiously within three working days or such
a period as may be specified by the Court, give written notice of
the discharge o any person the Agency or authorised prosecutor
reasonably believes may have had an interest in that property
immediately before the order was made. '

(2) Retained

| (3) Retained

(4} Retained

The word
‘expeditiously  used
in the bl is
considered to be too
vague and is hereby
replaced  with 2
dsfinite phrase,
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Making confiscation orders

82. (1) The Court shall make a confiscation order requiring a person fo pay
an amount to the Agency where —

(a) a person has been convicted of an offence;
{b) the Agency or authorised prosecutor applies for the
order; and
(c) the Court is satisfied that the person has benefited
from -
0; that offence, )
(ii) any other offence of which the person has
been convicted at the same trial, and
(i) any criminal activity which the Court finds to
be sufficiently related to those offences.

{2) An order made under this section against the person is an order to
make a payment fo the Agency of any amount that the Court considers
appropriate and is in addition to any punishment that the Court may impose
in respect of the offence or offences that the person has been found guilty,

(3) The Court may make any further orders as it may deem fit to ensure
the effectiveness and fairmess of that order.

(4} The amount that the Court may order the person to pay to the
Agency under subsection (1) of this section shall not exceed -

{a) the value of the peréon’s proceeds of the offences |

or related criminal activity as determined by the
Court in accordance with the provisions of this Act;
or
(b) an amount which in its opinion may be reatised if
the Court is satisfied that the amount which might
: be realised as contemplated in section 84(1) of this
i Act is less than the value referred to in paragraph

82, Retained
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(a) of this subsection.

(5} The Court convicting a person may, when passing sentence,
indicate that it will conduct an enquiry at a lafer date where—

{2} - It is satisfied that such enquiry will unreasonably
defay the proceedings in sentencing the person: or

(b) the Agency or authorised prosecutor applies to the
Court fo first sentence the person and the Courtis
satisfied that it is reasonable and justifiable to do so
in the circumstances. '

(6) The Agency or authorised prosecufor may a‘ppiy for a confiscation
order -
(a} within six months after the date of conviction; or
(b} where there is an order extending the period
specified in paragraph (a) of this subsection, three
months after the end of the period extended by an
order,

(7} The Court hearing an application under this section may, in
exceptional circumstances grant leave for extension of time for the
application 1o be ‘made if it is saisfied that it would be in the inferests of
justice fo allow the application.

(8) The Court before which proceedings under this section are pending
may- , '
1 (a} in considering an application under subsection (1) of
this section -
(i} refer to the evidence and proceedings at
the trial, '

(i) hear such further evidence as the Court

may deem fit,
' (i} cirect the Agency or authorised prosecutor
I to tender to the Court a statement referred
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to in section 88(1) of this Act, and
{iv} direct a defendant to tender to the Court a
statement referred fo in subsection 88(5) of
this Act; :
(b) adjourn proceedings under this section, subject to
sections 88(2) and {6} of this Act;

{c)  set the date of the adjournment mentioned in |

paragraph (b} of this subsection not iater than three
months from the date at which the hearing was
adjourned; and '
(d) in exceptional circumstances extend the period
__ referred fo in paragraph (o} of this subsection.

Value of proceeds of unlawful activities.
83. (1) Subject io the provisions of subsestion (2} of this section, the value
of a defendant's proceeds of unlawful activities shall be the sum of the
values of the property, services, advantages, benefits or rewards received,
refained or derived by him at any time, whether before or after the
commencement of this Act, in  connection with the unlawful activity carried
on by him or any other person.

(2) In determining the value of a defendants proceeds of uniawful
activities the Court shaif - -

(a) leave the property out of account where it has made
a forfeifure order or where a forfeiture order has
previously been made in respect of property which
is proved fo the satisfaction of the Couri to have
been the property which the defendant received in
connection with the criminal activity carried on by
him or any other person;

(b) whers a confiscation order has previously been
made against the defendant, leave out of account

those proceeds of unlawfii activities which are-

Value of proceeds of unlawful activities

83. Retained
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proved fo the satisfaction of the Court to have been

taken into account in determining the amount to be
recovered under that confiscation order; and

(c) ensure that none of the following are deducted-
(i) EXpenses or outgoings that the person
incurred in relation to the unlawful activity;
(i) the value of any benefits that the parson
derives as agent for, or otherwise on behalf
of, another person, whether or not the other
person receives any of the benefits.

84. (1)

(2)

subject

(3)
| the reci

order against a defendant shall be the amount equal fo the sum of -

gift at the time of the making of the relevant confiscation order shall be-

Amounts that may be realised

The amount realisable at the time of the making of a confiscation | 84. Retainad

(a) the values at that time of all realisable property heid
by the defendant; and :

(b} the values at that time of all affected gifts made by
the defendant, less the sum of all obligations, whers
any, of the defendant having pricrity and which the
Court may recognise for this purpose.

Notwithstanding the provisions of section 86(1) of this Act but
to the provisions of section 87(2) of this Act, the value of an affected

(a) the value of the affected gift at the time when the -
recipient received it, taking info account subsequent
fluctuations in the value of money; or

(b) where subsection (3) of this section applies, the
value mentioned in that subsection, whichever is the
greater value.

Where at the time of the making of the relevant confiscation order,
pient holds the property —

Amounts that may be reaiised
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(@)

(b)

other than cash, which he received, the value
concerned shall be the value of the property at that
time; and ‘
which directly or indirectly represents in his hands
the property which he received, the value
concerned shall be the value of the property, in so
far as it represents the property which he received
at the time.

(4) For the purposes of subsection (1) of this section, an obligation has
priority at the time of the making of the relevant confiscation order if -

(a)

it is an obligation of the defendant, where he has

been convicted by a court of any

ofience to pay -

(i a fine imposed before that time by the
court, or

(i) . any other amount under any resuitant order
made before that time by the court:

itis an obligation where-

(i) the estate of the defendant had at that time
been made subject to any court order; or

(i) the defendant is a company or other juristic
person, where such company or juristic

- person is af that time being wound up,

would be payable in pursuance of any secured or

preferred claim against the insolvent estate or

against such company or juristic person, as the

case may be.

() The Court shall not determine the amounts realisable as
contemplated in subsection (1) of this section unless it has afforded all
persons holding any interest in the property concemned an opportunity to
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make representations to it in connection with the realisation of that property,

(8) Where there is no amount that may be realised, the Court may make
an order for a nominal amount.

Realisable property.

85. {1) Subject to the provisions of subsection (2) of this section, the
foliowing property shalt be realisable under this Pait, namely-

3} any property held by the defendant concerned;

(
(b any property held by a person to whom that |

defendant has directly or indirectly made any
affected gift; and

(c) subject to section 94 of this Act, any property which
is subject to the effective control of the defendant.

{2} Property shall not be realisable property where a declaration of
forfeiture is in force in respect of the property.

85. Retained

Realisable property.

Value of property

86. (1) For the purposes of this Part, the value of property, other than
money, in refation fo any person hoiding the property shall be, where —

(a) any other person holds an inferest in the property,
the market value of the property less the amount
required to discharge any encumbrance on the
property; and o -

(b no other person hoids an interest in the property,
the market value of the property,

(2} Notwithstanding the provisions of subsection (1) of this section, any
reference in this Part to the value at 3 particular time of a payment or reward,
shall be construed as a reference o — '

{a} _ the value of the payment or reward at the time when

86. (1) Retained

(2) Retained

(a) Retained

Value of property
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the recipient received it, as adjusted to take into
account subseguent fluctuations in the value of
money; or
(b) where subsection (3) of this section applies, the
valle mentioned in that subsection, whichever is the
greater, '
(3) Where at the particular time referred fo in subsection (2) of this
section the recipient holds —

(a) property, other than cash, which he received, the
value concerned shall be the value of the property
at the particular time; or '

(b) property which directly or indirectly represents in his
hands the property which he received, the value
concerned shall be the value of the property, in so
far as it represents the property which he received,
at the relsvant time.

(b) where subsection (3) of this section applies, the value
mentioned in that subsection, whichever is greater in value,

{3) Retained

Gifts made by a defendant

87. (1) For the purposes of this Act, a defendant shall be deemed to have
made a gift where he has transferred any property fo any other person
directly or indirectly for a consideration, the value of which is significantly
less than the value of the consideration supplied by the defendant.

(2) For the purposes of seciion 64(2) of this Act, the gift which a
defendantis  deemed to have made shall consist of that share in the
property transferred by the defendant that is equal to the difference betwsen
the value of that properiy as a whols and the consideration received by the
defendant in return. : '

(3) For the purposes of this Act, “affected gift’ means any gift made by
the defendant concerned — '

(a) not more than six years before the prescribed date;
or '

87. Retained

Gifts made by a defendant
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(b) at any fime, where it was a gift of property -

(i) received by that defendant in connection
with an offence committed, or _

(ii) any pat which directly or indirectly
represented in that defendants hands
property received by him in connection with
an offence committed by him or any other
person, whether any such gift was made
before or after the commencement of this
Act.

(4) For the purpose of this Part, ‘prescribed date’ in rejation to 2
defendant means, where-

(8) a prosecution for an offence has been instituted

against the defendant, it means the date on which |

such prosecution has been instituted: or

(b) a restraint order has been made against the
defendant, it means the date of such restraini order,
whichever is earlier.

Statements relating to proceeds of unlawfu! activities

88. (1) The Agency or authorised prosecutor may, or where so directed by
the Court, tender to the Court a statement in writing under oath or affirmation
by an authorised person in connection with any matter which is being
enquired into by the Court under section 82 of this Act, or which relates to
the determination of the value of g defendant's proceeds of unlawful
activities. :

(2) A copy of such statement shall be served on the defendant or his
representative at least fourteen days before the date on which that statement
is to be tendered to the Court.

(3) Adefendant may dispute the coireciness of any afiegation containad-

in a statement referred to in subsection (1) of this section, and where the !

Statements relating to proceeds of unlawful activities

88. Retained
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defendant disputes the correctness of any such allegation, he shali state the
grounds on which he relies.

(4) Where a defendant does not disputs the correctness of any
allegation contained in such statement, that allegation shall be deemed fo be
conclusive proof of the matter to which it relates.

(5) A defendant may, or where so directed by the Court, tender to the
Court a statement in writing under oath or affirmation by him or by any other
person in connection with any matter that relates to the determination of the
amount that might be realised as contemplated in section 84(1) of this Act.

(6) A copy of the statement referred to in subsection (5) of this section

shall be served on the Agency or authorised prosecutor at least fourteen
days before the date on which that statement s to be tendered to the Court.

(7) The Agency or authorised prosecutor may admit the correctness of
any allegation contained in a statement referred fo in subsection (5) of this
section, and where the Agency or authorised prosecitor admits the
correciness of any allegation contained in such statement, that allegation
shall be deemed fo be conclusive proof of the matter to which it relates.

Evidence relating to proceeds of unlawful activities

89. (1) For the purposes of determining whether a defendant has derived a
benefit under section 82(1) of this Act, where it is found that the defendant
did not at the prescribed date, or since the beginning of a period of six years
before the prescribed date, have legitimate sources of income sufficient to
justify the interests in any property that the defendant holds, the Court shail
accept this fact as prima facie evidence that the interests form part of the
benefit,

(2) For the purposes of section 82(1} of this Act, where it is found that
the Court had ordered the defendant to disclose any facts under section
51(3) of this Act and that the defendant had without sufficient cause fafied o
disclose such facts or had, after being so ordered, furnished faise

. Evidence relating to proceeds of untawful activities

39, Retained
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| information, knowing such information to be false or not befieving it to be
true, the Court shall accept these facts as prima facie evidence that any
praperty to which the information relates — - _ :

(a) forms part of the defendant's benefit, in determining
whether he has derived a benefit from an offence;
or .

{b) is held by the defendant as an advantage, payment,
service or reward in connection with the offences or
related unlawful activities referred to under section
82(1) of this Act.

(3} For the purposes of determining the value of a defendant’s proceeds
of unlawful activities under section 83(1) of this Act, where the Court finds
that he has benefited from an offence and that -

(a) he held property at any time, or since, his
conviction;
or
(b} property was transferred to him at any time since
the beginning of a period of six years before the
prescribed date, the Court shall accept these facts
as prima facie evidence that the properly was
received by him at the earliest ime at which he held
it, as an advantage, payment, service or reward in
connection with the offences or related unlawful
activities referred to in section 82(1) of this Act.

(4} For the purpose of determining the value of any property under
section 82(1) of this Act, where a Court finds out that the defendant received
‘property at any time as an advantage, payment, service or reward in
connection with the offences or related unlawful activities referred to in that
section, whether committed by him or by any other person, the Court shall
accept this fact as prima facie evidence that he received that property free of
any other person’s interest in it.
-

Page 71 of 147




(6} Where, at the hearing of an application for a confiscation order in
refation to an offence concerning a narcotic substance, the value of the
substance is brought into quastion, an Investigating officer from the relevant
organisation who is experienced in the investigation of the specified offence
may testify, to the bast of his knowisdge, information and belief, with respect
{o the -

(@ market value, at the time of the offence, of similar or
substantially similar narcotic substances; and
(b} amourt that was, or the range of amounts that

were, ordinarily paid for the doing of a similar or
substantially similar act or thing.
(6} Evidence given in subsection (5) of this section is prima facie
evidence of the matters testifiec.

Procedure where a person absconds or dies.
80. (1) Where the Court is satisfied that -

(@) aperson:

{i) had been charged with an offence,
(if) had been convicted of any offence,
(iif) has had a resiraint order made against
him, or
(iv) can be tried for an offence on the grounds

that sufficient evidence exists against him;
and

a warrant for his arrest had been issued and that

the attendance of ihat person in Court could not be

secured after all reascnable steps were taken fo

execute that warrant; ,

(c) the proceedings against him cannot be resumed
within & period of six months due to his continued
absence; and

(d) - there zre reasonable grounds to believe that a
confiscation order would have heen made against

Procedure where a person absconds or dies

80. (1) Retained
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him were it not for his continued absence, the Coutt |
~may, on the application by the Agency, enquire into
any benefit the person may have derived from, that
offence.

(2) Where a defendant whe has been convicted of an offence dies
before a confiscation order is made, the Court may, on the application by the
Agency, enquire into any benefit the deceased may have derived from thai
offence and the Court is satisfied that there are reasonabie grounds o
believe that a confiscation order would hava been made against him were it
not for his death. ' :

(B) The executor of the estate of the deceased shall be entitied to
appear before the Court and make representations for purposes of the
enquiry referred to in subsection (2) of this section. '

(4)

The Court in conducting an enquiry under this section may ~
(a) where the Court finds that the defendani or
deceased referred to in subsection (1) or (2} of this
section has so benefited, make a confiscation order
and the provisions of this Part shall, with the
necessary changes, apply to the making of the
order; ‘ -
where an asset manager has not been appointed in
respect of any of the property concerned, direct the.
Agency to appoint an asset manager ir respect of
realisabie property; and
authorise the realisation of the property concernad, |

©)

(5) The Court shall not exercise its powers under subsection (4) (s} and

(c) of this section, except it has afforded a parson having any interest in the
property concermed an opportunity to make representations fo i in
connection with the making of any order.

{2) Where a defendant who has been convicted of an offence dies
before a confiscation order is made, the Court may, on the
application by the Agency, and if the Court is satisfied thaf there
are reasonable grounds to believe that a confiscation order would
have been made against him were it not for his death, enquire into

i any benefif the deceased may have derived from that offence.

{3) Retained

(4} Retained

(5) Retained

Amended for the
purpose of clarity
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(6}  The Court in conducting an enquiry under this section shall not apply
sections 88 and 89 of this Act. :

(7) Where a person, excluding a person contemplated in subsection
(1) (a) (i) of this section against whom a confiscation order had been
made ,
under subsection (4} of this section is subsequently tried and -

(a) convicted of one or more of the offences in respect
of which the order had been made, the Court
convicting him may conduct -an enguiry under
section 82 and make an appropriate order: or

{b) acquitted of an offence in respect of which the order
had been made, the Court acquitting him may make
an appropriate order.

(8) The Court may make a determination under section 62 of this Act
against a person contemplated under subsection (1)(a) and (b} of this
section who absconded prior to an enquiry under section 82 of this Act and
who is subject o a confiscation order made under subsection (4) of this
section where that person is subsequently brought before the Court.

(9) The Court making a determination contemplated in subsection (8} of
this section shall take into account any order made under subsection (4) of
this section.

(6) Retained

{7) Retained

(8) Retained

{8) Retained

Reconsideration of the confiscation order
91.(1) This section applies where —

(a) the Court has made a confiscation order; -

{b) there is evidence which was not avaiiable fo the
Agency or authorised prosecutor &t the fime of the
original confiscation hearing; '

Reconsideration of the confiscation order

91, Retained

Page 74 of 147




®

the Agency or authorised prosecutor believes that if
the Court were to determine the amount of the
defendant’s benefit in pursuance of this section it
would exceed the amount determined as the
defendant's benefit in the original confiscation
hearing; '

notwithstanding the provisions of subsection (1) (c)

of this section, the Agency or authorised prosecutor

believes that - .

(i) the amount determined as the defendant's
benefit in the original confiscation hearing is
greater than the amount of the confiscation
order, and

(ii) if the Court were to determine the amount
of the defendant's realisable assets in
pursuance of this section, it wouid exceed
the amount determined as the defendant’s
realisable assets in the original confiscation
hearing;

before the end of the period of six years starting

with the dale of conviction, the Agency or

authorised prosecutor applies to the Court fo
consider the evidence; and

after considering the evidence, the Court believes it

is appropriate for it fo proceed under this section.

(2) Where the Court is proceeding under subsection {1Yc) of this
section, it shall make a new calcutation of the amount in respect of the
defendant’s activities mentioned in section 82(1)(c) of this Act.

(3} Where the amount found under the new calculation mentioned in
subsection (2] of this section, exceeds the amount originally determined as
| the defendant’s benefit, the Court -
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shall make a new calculation of the defendant's
realisable assets for the purposes of section 82 of
this Act; and

(@

(b)
the original confiscation order, may vary the order
by substituting for the amount required to be paid by

such amount as it deemed fit and proper.

{4 Where the court is proceedmg under subsection (1)(d) of this

section, it shall - :
(a make a new calculation of the defendant's

realisabie assefs for the purposes of section 82 of
this Act; and
if it exceeds the amount required to be paid under
the confiscation order, may vary the order by
substituting for the amount required to be paid an
amount, not exceeding the amount as originally
determined within the provisions of section 83 of
this Act, as it deemed fit and proper.

St

(5)

(5) Section 89 of this Act shall not apply in maklng a determination
under this section.

(6) Where a Court applies subsection (2) or {3) of this section, it shall
have regard in particular fo -
(a) any fine imposed on the defendant for the offence
or any of the offences concerned:; and
(b)

any other order made under this Act.
(7) In making a decision under this section, the Court shall, where one
amount exceeds another, take account of any variation in the value of
mongy. :

If it exceeds the amount required to be paid under |

Enforcement of confiscation orders

82. (1) An amouni payable by a person to the Agency under a confiscation

Enforcement of confiscation orders

92. Retained
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order is a civil debt due by the person to the Agency on behalf of the Federal
Government.

(2) A confiscation order against a person may be enforced as if it were |

an order mads in civil proceedings instituted by the Agency against a person
to recover & debt due by that person to the Agency on hehaif of the Federal
Government.

(3) A debt arising from the order is deemed to be & judgment debt.

{4) Where a confiscation order is made against a person after his death,

this section shafl have effect as if the person had diad on the day after the
order was made.

(5) Where a person fails to satisfy any or part of & confiscation order
made by the Court, the Court may order that the person against whom the
order was made be committed to prison in addition to any other sentence
prescribed under this Act.

(6) The period of imprisonment referred fo under subsection (5) of this
section shall be as prescribed in Schedule |l fo this Act.

Variation of confiscation order

93. (1) Where the Court has made a confiscation orcer, the Agency,
authorised prosecutor or the defendant may apply to the Couri to vary the
order under this section.

{2} In considering an application under subsection (1) of this section, the
Court shall calculate the available amount and in doing so shall apply section
84 of this Act as if references to the time the confiscation order is made were
to the fime of the calculation and as if references to the date of the

confiscation order were made fo the date of the caiculation.

(3) Where the Court finds that the available amoun! as se calculated is

83. Relained

Variation of confiscation order

inadequate for the payment of any amount remaining to be paid under the
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confiscation order, it may vary the order by substituting for the amount
required to be paid, a smaller amount as the Court believes is just.

{4) Where a person has been adjudged bankrupt or his estate has been
sequestrated, or where an order for the winding up of a company has been
made, the Court shall take into account the extent to which the realisable
property held by that person or that company may be distributed amongst
creditors.

() The Court may disregard any inadequacy that it believes is
attributable, wholly or partly, to anything done by the defendant for the
purpose of preserving property held by the recipient of ar-affacied gift from
any risk of realisation under this Part.

Property subject to a person’s effective contirol
94, (1) Where ~
a person is subject to a confiscation order:

the Agency applies to the Court for an order under
this section; and '

(c) the Court is satisfied that any particular property is
subject to the effective control of the person referred
to in paragraph (a) of this subsection, the Court may
make an order declaring that the whole, or a
specified part of that property be made available to
salisfy the confiscation order.

(2) The order under subsection (1) of this section may be enforced
against the property as if the property were the person's property.

(3) A restraint order may be made in respect of a properiy as if -
(@) the property were the person’s property; and
(b) the person had committed an offence.

Property subject to a person’s effective control
94.(1) Retained
(a) Retained

(b) the Agency or euthorised prosecutor applies to the Court for
an order under this section; and

{c) Retained

(2) Retained

(3) Retained

The phrase or
authorised
prosecufor” is added
to subsection {1} {b)
and subsection (4),
and paragraph (b) for
the clause to be
consistent with the
intendment of section
93 ante.
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(4) Where the Agency applies for an order under subsection (1) of this
section relating to a particular property, it shail give written notice of the-
application fo -

(a) the person who is subject to the confiscation order;
and

(b) any person whom the Agency has reason to believe
may have an interest in the property. _

(5) A person who is subject to the confiscation order, and any person
who claims an interest in the property, may appear and adduce evidence at
the hearing of the application.

(4) Where the Agency or authorised prosecutor applies for an
order under subsection (1) of this section relating o & particular
property, it shall give written notice of the application fo

(a) Retained
(b) any person whom the Agency or authorised prosscutor has
reason to believe may have an interast in the property.

{5) Retained

(6) Any person claiming an interest under subsection (5} of
this section shall give written notice fo the Agency or
authorised prosecutor of the claim and the grounds on which

This new subsection
has been infroduced
for the purposs of

consistency in
the claim is based at least seventy-fwo hours before the dafe des,"”% with the;
) subjeg 0

of the hearing. appiications.

Discharge of confiscation order where made in relation to a conviction

95. (1) Subject to subsections (2) and (3) of this section, a confiscation
order made in relation to a person’s conviction for an offence is discharged
where the person’s conviction for any of the offences to which the order
relates is subsequently quashed.

(2) Where a person's confiscation order is discharged in pursuance of

Discharge of confiscation order made in relation ic a
conviction
95. (1) Subject to subsections {2) and (3} of this section, a
confiscation order made in relation to 5 person’s conviction for an
offence is discharged where - onvict

----- aladh T Y

fa} the person’s conviction for any of the offences to which the
order relates is subsequently quashed: and _

(b} the Agency or authorised prosecutor does noi within
fourteen working days after the conviction is quashed, apply
fo the court that made the order for the order to be confirmed
or varied.

(2) Deleted

The  Commiitee
redrafied the entire
clause because of
its inelegant nature
and for purpose of
Clarity.
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subsection (1) of this ssction, the. Court shall notify the Agency of its
decision
within fourteen days of the decision being made.

{3) Unless and until the Court decides to the contrary, on an application
under subsection (1} (b} of this section, the quashing of the conviction does
not affect the confiscation order for twenty-eight days after the conviction is
guashed. :

(4} The Agency may apply to the Court for the period mentioned under
subsection (3} of this section to be extended in exceptional circumstances.

| (8 A confiscation order made in relation fo 3 person’s conviction for an
offence is discharged where the —

(a)
(b)

guashed; and
order does not relate to any other offence.

person’s conviction of the offence is subsequently |-

(2} Unless and until the Court decides otherwise on such an
application, the quashing of the conviction does noti affect the
confiscation order:

(a} for fourteen working days after the
conviction is quashed; and
(b) if the Agency or authorised prosecutor

makes an application referred fo in
subsection (1) (b} of this section.

(3) The Agency or authorised prosecufor may make an
application fo confirm the order and an application to vary the
order, and the court may hear both applications at the same
time. :

(4) The Agency or authorised prosecutor may apply to the Court
for the period mentioned under subsection (2) of this section fo be
extended in exceptional circumstances.

(5) Retained
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: PART VI
- PROCEEDS OF CRIMES RECOVERY AND MANAGEMENT AGENCY

Establishment of the Proceeds of Crines Recovery and Management

Agency

96. (1) There is established a body fo be %nown as the Proceeds of Crimes
Recovery and Management Agency (in this Act referred to as “the Agency”).

{2) The Agency -

(a) is @ body corporafe with perpetual succession and a
common seaf;

") may sue and be sued in its corporate name, and

(c) may acquire, hold, purchase, morigage and deal
howsoever with properly, mavable or immovable,
real or personal, subject to the provisions of the
Land Use Act.

(3) The Agency shall be independsnt in the discharge of its duties under
this Act. ' ‘

{4) The common seal of the Agency shall be kept in the custody of such
| person as the Board may direct and shall be autheniicated by the signature
of the Direstor - General or such other officer as the Board may designate.

PART VI
PROCEEDS OF CRIMES REGOVERY AND MANAGEMENT
AGENCY
Establishiment of the Proceeds of Crimes Recovery and
Management Agency

96. Retained

Objectives of the _Agency
97. The principal dbjects of the'Agenc_y are io —
(a} enforce and administer the provisions of this Act
(b} | co-ordinate and enforce all other iaws on f‘ne investigation,
identification, tracing and recovery of the proceeds and

instrumentalities of unlawful aclivity and the recovery and
the management of proceeds of crime: angd

Objectives of the Agency

97. Refained
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(c) regulate, supervise and ensure the effective administration of
recovery and management of proceeds of crime and other
related matters in Nigeria.

98. (1) There is esiablished, a part-time deerning Board for the Agency (in
this Act referred to as “the Board").

(2)

Governing Board of the Agency

The Board shall consist of —
(@) aChairman:

(b)  representatives not below the rank of a Director ¢r its
equivalent from the foliowing Ministries and
insﬁtuﬁons_—

(i) Federal Ministry of Justice,

(i) Federal Ministry of Finance,

(i) Accountant-General of the Federation, 7
(v} Economic and Financial Crimes Commission,
(v) National Drug Law Enforcement Agency,

(vi) Independent Corrupt Practices and Other
Related Offences Commission,

(vii)  National Agency for the Prohibition of Traffic
in Persons, | :
(vii)  Nigeria Customs Service, and

(ix) Nigeria Police Force.

Governing Board of the Agency

98. (1) Refained

{2_’5 The Board shall consist of the follewing members
(8} apart time Chairman;
() a representative not below the rank of g

Director or its equivalent from each of the
following Ministries and institutions —

i Federat Ministry of Justice
{ii) Federal Ministry of Finance,
(iii} Accountant-General of the

Federation,

(fv, Central Bank of Nigeria,

(v} Economic and Financial Crimes
Commissicn,

(v} National Drug Law Enforcement
Agency,

(v Independent Corrupt Practices
and Other Related Offences
Commission,

{(vii)  Code of Conduct Bureau,

(i} National Agency for the Prohibition
of Trafficking in Persons,

{x} Nigeria Customs Service, and

(xi} Nigeria Palice;
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lf (¢} two other members with cognate experience in the (c)  two other part fime members with cognate _

recovery and management of proceeds of crimes, one experience in the recovery and management
of which shall be a representative of the Civil Society; of proceeds of crimes, one of which shall be a
and representative of the civit society

organisations; and

(d) the Director — General of the Agency, who shall also (d) Retained
be the secretary to the Board. ‘

(3) The Chairman shail have at lsast twenty years cognate experience in the {3} Retained
area of law, accounting, finance, public or business administration, '

(#) The Chairman and other members of the Board other than ex — OffICio | (4) The Chairman and other members of the Board other than ex — offcio

members shall — members and the Director-General shall -
(@) be appointed by the President on the (8) Retained
recommendation of the Attorney ~ General of the
Federation;
(b hold office for a term of four years; and ! (b) Retained
(c) be eligible for re-appointment for another term of four (¢) Retained

years and no more.

(9) The Board may €o-opt any person fo attend and participate at any of {5) Deleted
its meetings provided that the person so co-opted shafl only be in attendance
and shall not count towards the quorum or votes at the meeting.

® The office of a member of the Board shall become vacant where (6} Retained
{a) his term of office expires; {a) Retained
(b he resigns his office by a notice in writing under his hard (b) Retained
addressed to the President: ; .
(© he dies: (¢} Retained

L {d) he is incapable of performing the functions of his office | {d) Retained
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due to mentat or physical lness; _
(e} has been convicted of a felony or any offence involving
dishonesty,

-

he is guitty of gross misconduct relating to his duties; or

in the case of an ex ~ officio member, he csasesto hold
the office on the basis of which he became a member of
the Board.

(g}

{7} Where a vacancy occurs in the membership of the Board, it shall be filled
by an appointment by the President of a successor to hold office for the remainder
of the term of office of his predecessor and the successor shall represent the same
Inferest as that member whose exit created the vacancy.

(8) The provisions of the Schedule fo this Act shall have effect with
respect to the proceedings of the Board and
this Act,

(S} The Board shall —

(a} formulate and provide general policy guidelines for
the discharge of the functions of the Agency; -

(b} monitor and ensure the implementation of the
policies and programmes of the Agency; and

(c) carry out such other functions as are necessary or

- expedient to ensure the efficient performance of the
functions of the Agency under this Act.

other matters mentioned under

—  — -

(e) he has been convicted of 3 felony or any offence involving
dishonesty; '

() Retained

(@) the President directs the removal of a member where he is
satisfied that it is not in the interest of the Agency or of the

public for the person fo continue in office as a member of the
Board: or ‘

{h) Retained

(7) Retained

(8) The provisions of the Scheduie 1 to this Act shall have effect
with respect to the proceedings of the Board and other matters
mentioned under this Act,

(9) Retained

Appointment and tenure of the Director-General of the Agency

| 99. (1) There shalt-be for the Agency, a Director - General who shall be appointed |

Appointment and tenure of the Director-Generai of the Agency !

99. (1) Retained
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T?y the President on the recommendation of the Aftorney-General,

{2) A person shall not be appointed &s the Director - General, except he
has a recognised degree in law, accounting, finance, economics, public or
business administration with a1 least fifteen years cognate experience, five of
which shall be at senior management level, '

{3) The Director-Generai shall hold office —

for a period of four years subject o re-appointment
by the President on the recommendation of the
Atiorney - General for a further term of four years
and no more; and

(b) on such other terms and conditions as may be
specified in his letter of appointment,

@

(4) The Director - General shali be the chief executive of the Agency and
be responsible for -

(2)

the day-to-day administration of the Agency;

(b} the execution of the policies of the Agency;

{c) the organisation, control and management of the
affairs of the Agency;

{d) the implementation of the Agency’s functions and
ensuring that it achieves its goalis;

(e) the direction, supervision and control of other

. employees of the Agency; and

! ensuring the fransparent maintenance of accounting

Tecords In accordance  with laws
overning statutory bodies.

Other employees of the Agency and conditions of service

applicable

10C.{1) The Agency shail appoint, designate, deploy directly or on
secondment from other pubii> or private bodies such number and category of
| employees as it may require o assist it in the effective discharge of its duties

N

(2) A person shall not be appointed as the Director - General,
except he has a recognised degree in law, accounting, finance,
public administration, business administration or economics
with at least fifteen years cognate experience, five of which shall be

at senior management level,

(3) Retained

(4) Retained

Other employees of the Agency and conditions of service

100. (1) The Agency shall appoint, designate or cause fo be
deployed, directly or on secondment from any public or private
bodies such number and category of employees as it may require

Amended for
purpose of clarity.
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| and functions under this Act. ' fo assist it in the effective discharge of its duties and functions
under this Act.

(2) The Board shall be responsible for determining the job description, {2} Retained -
title, terms, qualifications and salaries, including allowances of the
employees of the Agency, subject fo the approval of the National lncoms,
Salaries and Wages Commission in the case of remunerafions.

(3) The Board shall make rules relating generally to the conditions of {3} Retained
service of employees of the Agency, including rules providing for the
appointment, promotion, advancement, determination of appointment, and
disciplinary control, of those employaes. :

(4) Service in the Agency shall be subject to the Pension Reform Act, (4} Retained
provided that nothing in this section shall exclude the Agency fom
employing staif on non-pensionable terms and conditions.

(9) The Agency has powers to - | {8) Retained

(a) set up Departments, Special Units, technical
committees, working groups and task forces to
assist the Agency in the performance of its duties
and functions under this Act: and

{b) make changes to its structure, from time to time,
with the approval of the Board.

(6} There shall be appointed for each of the Depaﬁmeﬁts and Special Units, | {8} Retained
a principal officer who shall be known by such designation as the Agency

may determine. _
Functions of the Agency _ ' Functions and powers of the Agency
101. The Agency shall - ' _ 101. Retained
(a) implement, enforce and duly administer the provisions of f {a) Retained
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(c)

this Act; o
adopt measures for the effective tnvestigation and tracing of
proceeds of crimes; :

oversee the management of recovered assefs;

authorise and appoint private asset managers and ensure
that assefs managers are propetly bonded and insured:
ensure transparency in the appointment of asset managers,
monitoring asset and management costs;

maintain disposal systems, lists of approved auctioneers
and ensure fair process, lists of approved valuers and issus
instructions for the realisation or security of assets;

establish and maintain a central database of the activities
and casework of the Agency, all seized ang recovered
assets and of the asset managers and auctionsers, insurers
and other necessary support services:

negotiate the return and management of all asseis seized
by foreign countries on behalf of the Federal and Stale
Governments for the benefit of Nigerians under the direction
of the Attorney-General of the Federation; '

recommend that in exceptional circumstances, 3 portion hot
exceeding one percent of the recovered proceeds of
offences be allocated to the recovering agency for
operational expenses;

recommend the proper application of ali returned asséts and
proceeds of unlawful activities; '

_—

|y

{i} Retained

(b) Deleted

{b) Retained
{c) Retained

{d) Retained

{e)

establish and maintain --
{i} disposal systems,
(i} lists of approved auctioneers and
, valuers, and issue instructions for the
reafisation or security of assets whilst

ensuring fair process;
{f} Retained

(g) Retained

recommend that in exceptional circumstances, a portion
not exceeding fwo per cent of ihe recovered proceeds of offences
be allocated to the agency responsibie for the recovery of the
proceeds for operational expenses; ' :

Paragraph [} was
deieted because the
Agency intended to be
created under this Bil
cannot be conferred
with investigative
powers. Its  acivities
should be restricted o
management of
proceeds of crimes
alone.

This  paragraph
was redrafted for
clarity.

The Committes
amended this
clause by reviewing
upward, the
percentage of
proceeds of crime
to be given to
recovering agencies
for their
operatdonat

expenses from not
more  than  one
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(k) collaborate with relevant agencies in the investigation of the
proceeds of unlawful activity or the instrumentalities of
offences;

(1} maintain statistics as to amounts sought, managed and
recovered by the Agency;

(m)  collaborate with other government bodies both within and
outside Nigeria that are carrying on functions wholly or in
part analegous with those of the Agency;

(n) have the custody and management of confiscated and
forfelted assets and funds pursuant to this Act;

{c} . maintain an accurate inventory of all assets, recording their
location, value, condition, and a description of their status in
relation fo any proceedings;

{p} establish training programmes for its staff, prosecutors,
judicial officers and financial investigators; and

(q) carry out such other activities as are necessary or expedient
for the full discharge of alt or any of the functions conferred
on it under this Act,

(i) coliaborate with -relevant organisations in the investigation of
the proceeds of unlawful activity or the instrumentalities of offences;

(k) Retained

() Retained

{m) Retained

(n} Retained
(o) Retained

(p) Retained

Powers of the Agency

102. (1) For the purpose of effectively managing seized, confiscated and
forfeited assets and funds, and in exercise of its administrative powers, the
Agency may, subject fc the provisions of this Act, execute such agreements
or contracts as it considers necessary and, in particular may —

(a) engage  contractors, consultants,  brokerage.

Companies,  investment  advisers,  financial
investigators and other experts for the effective
discharge of its functions under this Act; and

(b) order the liquidation of assets that are perishable or
susceptible to deterioration, or whose maintenance
or_administration may be excessively onerous or

parcent t©  more
than two percent,

Powers of the Agency

1062. (1) Retained

(a) Rétained

(b) order the gisposal of assefs that ére perishable or susceptible

to deteriorafion, or whose maintenance or administration may be

| excessively onerous or expensive leading to a diminution of the |
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expansive leading fo a diminution of the recoverable
amount.

{2) Where ssized assets are liquidated under subsection {(1)(b) of this
section, the proceeds from the liquidation shall be deposited and maintained
in an interest vielding account that guarantees the reasonable preservation
of its economic value, until such fime as a final judicial decision is taken.

_ (3} The Agency may do anything it considers appropriate for facilitating,
or which is incidenta! or conducive to the performance of the functions of the
Agency. '

recoverable amount.

(2) Where seized assets are disposed under subsection {(1)(b of
this section, the proceeds from the disposal shall be deposited and
maintained in an interest bearing account that guarantees the
reasonable preservation of its aconomic value, until such fime as a
final judicial decision is taken.

(3) Retained

Co-operation with other bodies

103. (1) In the periormance of its functions under this Act, the Agency shall
cooperate with refevant organisations, financial supervisory institutions and
any other person or authority involved in the investigation and prosectition of
crimes under this Act or any other law refating to the recovery of unlawful
activities..

(2) The Agency shefi have power fo require any relevant organisation or
authority {o surrender fo i, any proceedings for the recovery of the proceeds
of unlawful activities by the relevant organisation or authority,

Co-operation with other bodies

103. (1) Retained

(2) The Agency shall have power to require any relevant

organisation or authority to surrender to it, any proceedings for the _

recovery of the proceeds or instrumentalities of unlawful activities
by the relevant organisation or authority,.

Information relating o the recovery of proceeds of crime

104. Where ef the commencement of an investigation for an offence or
where in the course of an investigation, it appears 1o a relevant organisation
that there is-a reasonable prospect of recovering proceeds of the unlawfl
activity, assets or reiated instrumentalities, the organisation shall inform the
Agency and take such steps in relation fo the proceeds or assefs.

 Information relating to the recovery of proceeds of crime

104. Where at the commencement of an investigation for an offence
or where in the course of an investigation, it appears fo a relevant
organisation that there is a reasonable prospect of recovering the
proceeds or instrumentalities of uniavful activity or assets, the
organisation shall inform the Agency and shail take such
measures as are necessary under this Act to recover those
proceeds or instrumentalities of unfawful activity or assefs.

Amended for the
purpose of ciarity.

Fund of the Agency

105. There is estabfished for the Agency a fund comprising of —

Fund of the Agency

105. Retained
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(a) take off grants, annual subventions and other budgetary
allocations received from the Federa Sovernment;

(b) such monies as may, from time to time, be deposited with or
‘granted fo the Agency by the Government of the Federation;

{c) gifts, grants, aids, and testamentary disposition, if the terms
and conditions attached to any of them are not inconsistent
with the functions of the Agency; _

(d) five percent of the annual total amount realized from
proceeas of unlawful activities and paid into Confiecated and
Forfeited Properties Account; and :

(e} such other sums of monies as may be received by the
' ~gency from other sources.

T

(a) Retained

(b) such monies as may, from time to time, be granted to the
Agency by the Government of the Federation;

{c} Retained

(d) Deleted

(e} Retained

Expenditure of the Agency

106. The Director - General, under the difection of the'Boardi shall, from
time to time, applv the funds at the disposal of the Agency fo -

{a) the cost of administration of the Agency;

(b) pay the salaries, allowances and benefits of empioyees of
the Agency; '

() = pay other overhead allowances and benefits and other
administrative costs, charges and expenses of the Agency;
and ‘

{d} undertake such other activities as are connecied with the
functions of the Agency under this Act. a

106. Retained

Expenditure of the Agency

Estimates of the Agency.

107. (1} The Agency shall not later than 30t September in each financial
year prepare and present fo the Attorney-General for onward transmission
to the National Assembly, a statement of estimated income and expenditure
for the following financial year. : ‘

(2) Notwithstanding the provisions of subsection (1) of this section, the |

107, Retained

Estimates of the Agency
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Agency may, where necessary due to unforeseen circumstances, submit
stpplementary or adjusted statements of estimated income and expenditure
to the Attorney-General for onward transmission to the National Assembiy
for approval. '

Accounts and audit

108. (1) The Agency shall keep proper and regular accounts and other
records of monies received and paid by the Agency and of the several

purposes for which the monies have been received or paid, and of its assets,

credits and liabilities,

(2) The Agency shalt do all things necessary to ensure that ail payments
out of its funds and bank accounts are correctly made and properly
authorised and that adequate control is maintained over the assets in its
custody and over the expenditures incurred by the Agency.

(3) The Agency shall, within the first four months of each financiat year,
submit its accounts fo auditors appointed by the Agency from the list and in
accordance with guidelines approved by the Auditor--General of the
Federation, its accounts for audit.

(4) As soon as the accounts and the financial statements of the Agency
have been audited in accordance with the requirement of this Act, the Board
shall forward a copy of the audited financial statements fo the Attorney ~
General for onward transmission to the National Assembly, together with any
report or observations made by the auditors and the Auditor-General on the
statement of accounts. '

~ (5) The remuneration of the auditor shall be paid out of the funds of the
Agency.

(6) The audited accounts of the Agency and the Auditor-General's
report on those accounts shall form part of the Auditor-Generaf's overall
annual report {o the Nationat Assembly.

108. Retainad
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Annual report

108. (1) The Director - General shall, not later than 30% June in each
financial year, submit to the Board in respect of the preceding financial year
an annual report on the activities of the Agency in such form as the Board
may direct,

(2) The report under subsection (1) of this section, shall include -

(@ information with regard fo the activities of the
Agency in that year;
{b) a copy of the audited accounts of the Agency in

respect of that year togsther with the Auditor-
General’s report on the accounts; and
such other information as the Board may request.

(c)
(3) The Board shall, as soon as possible after receiving the annual
report, cause it to be submitted to the Attorney - General.

(4) The Director-General shall from fime to time, provide the Board with
such information relating to the affairs of the Agency as the Board may
request.

Annual report

109. (1)The Director - General shall, not later than 30t June in
each financial year, submit to the Board in respect of the preceding
financial year an annual report on the activities of the Agency in
such form as the Board may direct.

{2) Retained

(3) The Board shall, as-soen-as-possible—afier on receiving the
annual report, cause it fo be submitted to the Atfiorney — General
for onward transmission to the National Assemblfy within the
financial year.

(4) The Director-General shall from time to time, provide the Board
with such information relating to the affairs of te Agency as the
Board may request.

PART VI
INVESTIGATION, SEARCH AND SEIZURE

Applicaticn of this Part

110. (1) This Part applies to all relevant organisations in the conduct of
investigations, searches, and seizures in connection with the recovery of
proceeds of unlawful activities under the applicable Acts.

(2} In addition to existing powers in existing legislation, a refevant
organisation may apply the provisions of this Part as they relate to the
operation of the relevant organisation.

PART Vil
INVESTIGATION, SEARCH AND SEIZURE

Application of this Part

110. (1} Retained

(2) Retained

Page 92 of 147




For the purpase of this Part ~

(3)

{a) a forfeiture investigation is an investigation into

- whether property constitutes or is derived from the
proceeds of ‘an unlawful activity or is the
instrumentality of an offence; and

(b) a confiscation investigation is an investigation into

wheiher a person has benefited from unlawful
activity.

(3)Retained

(4) A.relevant organisation shall, in its apﬁ!icaa‘ion of this Paéf,

Amended io snsure
that the Agency is

inform the Agency of any investigation, search or seizure kept  adequately
being conducted by it. : informed.
Making production orders Making production orders
111. (1) The Court may, on an ex-parfe application made to it by the Agency | 111. (1) The Court may, on an ex-parte application made to it by
of relevant organisation, make an order requiring the production of specified | the Agency or relevant organisation, make an order requiring the
materia! if the Court is satisfied that each of the requirements for the making | production of specified material within a specified period, if the
of the order is fulfilled. Court is satisfied that each of the requirements for the making of the
order is fulfilled. -
(2} The requirements for making the order are, there are reasonable (2) Retained
grounds 10 suspect, that -
(a) a person has property constituting or derived from (a) a person has property constitufing or derived from the proceeds Sé';.li?ty ;Tﬁ;;‘;‘i
- the proceeds of an offence or uniawiul activity; of an efferee-or unlawful activity; ‘offence’. it was
(b)  a person has dertived a benefit from an offence or {b) Retained : deleted because it
unfawful activity; and s considered to be
(c)  the material sought, by itself or together with other material, is likely | (c) Retained repetitive.

1o be of substantial value into a specified investigation

Application for a production order
112. {1} An application for a production order shall confirm that —

(a)

the order is sought for the purposes of investigation:

Application for a production order

112, Retained
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(b} a person specified in the appliéation appears fo be
in possession or control of the material; and
(c) the material sought for is not subject o fegal
privilege. '
(2) In consideration of legai privilege or eny other claimed client
privilege, the following items shall not be subject to that privilege -
(a) any material in relation o -
) the purchase or sale of property,
(i} the purchase o sale of any business,
(iii) the purchase or safe of any high-value item,

{iv) any investment,

(V) any matier conceming the payment of any
tax, .

{vi) any matter conceming the transfer of any
funds whatsoaver,

{(viy  any client account,
(viiy  the formation or conduct of any trust,
{ix} any paid fees or retainer fees, and

(x} anything produced in the furtherance of any
unlawiul activity.

{3) An applica’iéon for a production: order may be made to 2 Judge in
Chambers. : T
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Access to material sought " Access to material sought

113. (1) A production order is an order either requiring — 113. (1} Retained

(a) the person specified in the application as appearing {a} Retained
to be in possession or control of the material to
produce the material to an authorised officer for him
to take away; or ' _ ‘

(b) that person to give an authorised officer access to | (b) the person mentioned in paragraph (a) of this subsection to
the material within the period stated in the order. give an authorised officer access to the material within the period

stated in the order.

(2) The period stated in a production order may be a period of seven | (2} Retained
days beginning on the day on which the order is made, except it appears o
the Court making the order that a longer or shorter period would be
appropriate in the particular circumstances.

(3} A matter to which the Court shall have regard for the purposes of | (3) Retained
deciding whether an earlier time is appropriate under subsection (2) of this

section are -
(@) - the urgency of the situation; and
{b) any hardship that may be caused to the person
required by the production order to produce
documents or make documenis available.
Contents of production orders ' Contents of production orders
114. A production order shall - _ - 114. Retained

(a) specify the form and manner in which the documents are to
be produced; and
(b) set out the effect of section 122 of this Act.

Powers under production orders Powers under production orders

115. An authorised officer may inspect, take extracts from. or make copies | 115, Retained
of a document produced or made available under a production order. ‘
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Retaining produced documents

116. (1) An authorised officer may retain a document produced under a
production order for as long as is necessary for the purposes of this Act.

(2) The person to whom a production order is given may require the
authorised officer to -
(a) certify in wrifing a copy of the document retained to
be a true copy and give the person the copy; or
(b) allow the person to do one or more of the following

(i inspect the document,
(i} take extracts from the document, and
(iii) make copies of the document.

116. Retained

Retaining produced documents

Government departments

117. (1) A production order may be made in relation to material in the
possession or control of a government department.

{2} A production order —

(a) 0 made may require any officer of the department,
whether named in the order or not, who may for the
time being be in possession or control of the
material to comply with it; and ,

(b)  containing the requirement referred to in paragraph
(a) of this subsection shall be served as i the
proceedings were civil proceedings against the
department.

{3) Where a production order contains the requirement referred to in
subsection (2){a) of this section-

(@  the person on whom it is served shall take all

Documents in possession, etc. of Government departments

117. Retained

Side noie
amended fo reflect
the content of the
clause.
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reasonable steps fo bring it to the attention of the
officer concerned; or

{b) any other officer of the department who is in receipt
of the order shall take all reasonable steps to bring
it fo the attention of the officer concerned.

(4) Where the production order is not brought to fhe attention of the
officer concerned within the period stated in the order, the parson on whom it
is served shali report the reasons for the failure fo the Court that issued the
order.

Computer information

118. (1) Thiz section applies where any of the material specified in an
application for & production order consists of information contained in a
computer.

(2) Where an order requires a person fo produce a material to an
authorised officer for him to take away, it has effect as an order to produce
the material in a form in which it can be taken away by him and in which it is
visible and legible.

{3) Where an order requires a person to give an appropriate officer
access fo a material, it has effect as an order fo give the officer access to the
material in a form in which it is visible and legible.

118. Retained

Computer information

Prohibition of privilege against self-incrimination

document available under a production order on the ground that —

(a) to do sc wouid fend to incriminate or expose the person to a
- penalty; or
() producing the document or making it available would breach
© an obligation, whether imposed by an enactment or
otherwise, of the person not to disclose the existence or
contents of the document.

-

118. A person shall not be excused from producing a document or making a

Prohibition of privilege against self-incrimination

119, Retained
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Making faise statements in applications

120. A person who in connection with an application for a production order
makes a statement which ~ '

is deliberately false or misieading, or

deliberately omits any matter or thing without which the
statement is misteading, commits an offence and is liable on
conviction to a fine of not less than one million naira or to
impriscnment for a term of not less than twelve months or to
both. '

Making false statements in applications

120. Retained

Order to grant entry

121. (1) This section shall apply where the Court makes 3 production order
requiring a person to give an authorised officer access to the material on any
premises, '

(2) The Court may, on an appiication made to it by an authorised officer
and specifying the premises, make an order to grant eniry in relation to the
premises.

(3) The order to grant entry under this section, is an order requiring any
person who appears fc an authorised officer o be entitled to grantentiy to a
prerises, to aliow him to enter the premises to obtain access fo the material.

Order to grant entry

121, (1) Retained
(2) Retained

(3) The order to grant entry under this section, is an order requiring
any person who appears to an authorised officer to be entifled to
grant entry to a premises, to allow the authorised officer to enter
the premises to obtain access fo the material.

Offences of actions detrimental {o the investigation

122. (1) This section applies where a person knows or suspects that an
authorised officer or any ofher officer of a relevant organisation is acting, or
is about to act, in connection with an investigation under section 110 of this
Act, or 2 money laundering investigation within the provisions of the Money
Laundering (Prohibition) Act.

(2) A persan commits an offence where he —

Offences of actions detrimental to the investigation

122. Retainad
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(a) makes a disclosure which is iikely to be detrimental
to the investigation; or

(b) falsifies, conceals, destroys or disposes of or
causes or permiis the falsification, concealment,
destruction or disposal of, documents which are
relevant fo an investigation. ‘

(3) A person does not commit an offence under subsection (2)(a} of this
section, where -

(a) he does not know or suspect that a disclesure is
likely to be detrimental to an investigation: or

{b) the disclosure is mads in the exercise of & function
under this Act or in compliance with a requiremsnt
imposed under —
) or by virtue of this Act,
(ii} the Money Laundering {Prohibifion) Act, or
(iii) the Terrorism (Prevention) Act.

(4) A person does not commit an offence under subsection (2)(b) of this
section where he does not -
(a) Know or suspect that the documents are relevant to
the investigation; or
(b} intend to conceal any facis disclosed by the
documents from an authorised officer. '

(3) A person found guilty of an offence under subsection {2} of this
section is fiable on conviction to a fine of not less than five million naira or
imprisonment for & term of not less than two years or io both.

Search and seizure warrants
123. (1) The Court may, on an ex-parte application made to it by the Agency
or relevent organisation, issue a search and seizure warrant where 1t is
satisfied that each of the requirements for the making the order is fuffilled.

(2) The requirements for the issue of a search and seizire warrant

123. Retained

Search and seizure warrants
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under subsection (1) of this section are that -

(a) the requirements for the issue of a production order
under section 111 of this Act are satisfied:;

(b} an investigation as specified in section 110 of th
Act s being conducted;

(c) there are reascnable grounds to believe that there
is on the premises -

(i) material likely to be of substantial valus, by
itself or together with other material, 1o the
investigation,

(i) material relating to a specified person which
is likely to be of substantial vaiue, whether
by itself or together with other material, to
the investigation, but that the malerial
cannot at the time of the application be
particularised,

(iif) property forming or derived from the
proceeds of untawful activity, or

(iv) an instrumentality of an offence, which may
be desiroyed or dissipated unless an
authorised officer can secure immediate
access to the premises in order fo preserve

the property;

1d) a production order made under section 111 of this
Act in relation to material held on the premtses has
not been complied with; or

{e) it would not be practicable to make an order under
section 111 of this Act in relation to the material
sought because -

(i) it is not practicable to communicate with
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any person entitted to produce the material,

(i) it is not practicable to communicate with
any person entitled to grant enfry to the
premises,

(iif} it is not practicable to communicate with
any person entitled to grant access to the
material,

{iv) the investigation might be seriously
prejudiced except an authorised officer
could secure immediate access to the
material, or

(v} - entry into the premises will hot be granted

- excepta warrant is produced.

(3) A search and seizure warrant shall not confer the right to seize
material that is subject to lagal privilege.

4 In considering legal privilege, the items listed in section 112(2) of
this Act shali not be entitled to that privilege under this section.

(5) Where an authorised officer has entered premises in execution of 3
warrant issued under this section, he may —

(a)

seize and retain any material, other than an item
subject to legal privilege which is likely to be of
substantial value, whether by itself or together with
other material, fo the investigation; ~ _
make a photographic or video record of the
premises and its contents;

inspect, make copies of , take exiracis from any
book, record or document:

search any person who is in or on the premises,
and for the purpose of the search, detain the person
and remove him to such place as may be

necessary to facilitate the search, and seize and
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detain any article found on him; or
(e stop, search and seize any vehicle or conveyance.

(6) A search warrant issued under this Part shall authorise a person
named in the warrant and any accompanying person fo —

(@)  enter the premises or any part of the premises by
force where necessary:
{b) detain any person found in or on any premises or in
- any conveyance for the purpose of the search; and
{c} search for and seize any property under the
dirsction of the authorised officer in charge of the
search.

(7) A person shall not be searched under this Act except by a person
who is of the same gender as the person fo be searched.

(8) A warrant may authorise persons to accompany any authorised
officer who is executing it.

(9)  An accompanying person under subsection (8) of this section has
the same powers as the officer whom he accompanies in respect of the —

a
b

execution of the warant; and

seizure of anything to which the warrant relates,
provided that he may exercise those powers only in
the company and under the supervision of an
authorised officer.

e

et et

(10} A copy of a search warrant together with the details of the persons
conducting the search shali be handed to the person who appears fo be in
charge of the premises or left in a conspicuous place where the premises is
unattended. '
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Seizure of property

124, (1) Where, in the coursé of an investigation mentioned in section 110 of
this Act, an authorised officer or officer of a relevant agency has reasonzhle
grounds to suspect that any movable or immovable property is -

(a) material which is mentioned in section 123(2){c)(i
and (i) of this Act; '

{b) property which is mentioned in section 123(2) ()i
of this Act; or o

(c} an instrumentaiity which is mentioned in section
123(2)(c)(iv) of this Act, he shall seize the oroperty,

{2) A list of all movable or immovable property seized pursuant to
subsection (1) of this section and the location where the property was
discovered shail be prepared and signed by the officer effecting the saizure.

(3) A copy of the list referred to in subsection (2) of this section shall be
served as soon as possible, on the owner of the property and on the person
from whom the property was seized, if net the owner.

(4) Where it is not practicable or otherwise desirable to remove seized
property, it may be left in the custody of the person from whom it is seized
subject to an undertaking that the property shall be - surrendered to the
Agency on demand.

(5} A perscn who has commitied to an undertaking within the provisions
of subsection (4) of this section shall remain committed to that undertaking
until -

(@) nofified in writing by the Agency or person
authorised by the Agency that he is relieved of the
cominitment; or

(b} he is served with a notice of a restraint ordar under
section 57 of ihis Act in connection with the
property. :

124, Retained

Seizure of property
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(6) Any person who commits to an undertaking within the provisions of
subsection {4) of this section commits an offence where he fails to surrender,
on demand, property subject to the undertaking or otherwise fails to comply
with any term or condition imposed under that subsection.

(7} A person found guilty of an offence under subsection (6) of this
section shall on conviction be liable to a fine not less than three times the
value of the property subject to the undertaking or a term of imprisonment of
not less than two years or o both.

Retention of seized property Retertion of seized property

125. Where any property is seized under this Act, the seizure shall be | 125. Retained -
effected by removing the property from the custody or control of the person
from whom it is seized and placing it under the custody of the Agency or
such person or authority as the Agency may determine.

Obstructing the execution of a search and seizure warrant Obstructing the execution of a search and seizure warrant
126. A person who - 126. Retained

(a) refuses an authorised officer access to any premises, or
fails to submit to a search by a person authorised to search
him under this Act; -

{b) assaults or obstructs any authorised officer or any
accompanying person mentioned in section 123 (6) of this
Actin the execution of the search and seizurs warrant:

(¢).  conceals or attempis to conceal from, an authorised officer
or any accompanying person mentioned in section 123 (6)
of this Act, any book, document, or article, in relation to
which the officer has reasonable grounds for suspecting or
believing that an offence under an applicable Act has been
or is being committed, or which is liable to seizure under this
Act;

(d) rescues or endeavours to rescue or causes i be rescued
any person who has been duly arrested or anything which
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has been duly seized; or

(e) destroys anything to prevent its seizure or securing of the
thing, commits an offence and is liable on conviction to a
term of imprisonment not less than two years without the
option of a fine.

Customer information orders

127. (1) The Court may, on an application made fo it by the Agency or an
officer of a relevant organisation, make a customer information order if he is
satisfied that each of the conditions for making of the order is fulfilied.

{2) The conditions for the issue of a customer information order are —

(a)

)

a person specified in the application is subject to an

investigation of the type specified in section 110 of

this Act;

that a specified person has -

)] property constifuing or derived from the
proceeds of an unlawful activity, or

(ii) derived a benefit from unlawful activity;

the person named in the application for the order is

subject io —

)] a money laundering investigation within the
provisions of the Money Laundering

_ (Prohibition) Act, or

il; a terrorist financing investigation under the
Terrorism (Prevention) Act);

the person specified in the application holds all or

some of the property mentioned in subsection (2)(b)

of this section;

in the case of a money laundering investigation,

there are reasonable grounds for suspecting that

the person specified in the application for the order

Customer information orders
127. (1) The Court may, on an application made fo it by the
Agency or an authorised officer, make a customer information.

order if he is salisfied that each of the conditions for making of the
order is fulfilled.

(2) The conditions for the issue of a customer information order are
that-
(a) Retained

(b} Retained

(c} Retained

(d) Retained

{e} Retained

Amended  for  the
puipose of consistency.
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has committed a money laundering offence;

(f) in the case of a terrorism financing investigation,
there are reasonable grounds for suspecting that
the person specified in the application for the order
has committed a terrorism financing offence;

(g} in the case of any investigation, there are

' reasonable grounds for believing that customer
information which may be provided in compliance
with the order is likely fo be of substantial value,
whether or not by itself, to the investigation for the
purposes of which the order is sought;

(h) that the maierial is. sought for the purpose of the
invesfigation; and

(1) the order is sought against the financial institution or
financial institutions specified in the application.

3)  An application for a customer information order may specify -
¥ pp o+

{a) all financial institutions;
{b) a particular description or descriptions of financial
institutions; or
{c) a particular financial institution or institutions.

{4} A customer information order is an order that a financial institution
covered by the application for the order shall, on being required to do so by
nofice in writing. given by an authorised officer, provide any such customer

information as it has relating to the person specified in the application.

(6) A financial institution, which is required to provide information under
a customer information order, shall provide the information fo an authorised
officer i such manner and at or by such fime, as may be required by the
officer.

(6} Where & financial mstlnuuon on which a requirement is imposed by a
notice glve“x under a ustomer information order requires the production of

() Retained

{g) Retained

(h) Retained

(i) Retained

(3) Retained

(4) Retained

(5) Retained

(6) Retained

Page 106 of 147




evidence of authority to give the notice, the financial institution is not hound
to comply with the requirement unless evidence of the authority has been:
produced fo it.

Meaning of customer information

1 128. (1) “Customer information”, in refation to 2 person znd a financial
institution, is information whether the person holds, or has held, an account
or accounts at the financial institution, whether solely or Jointly with another
and, if so, information as to the matters referred to in - ' '

(a) subsection (2) of this section where the person is an
individual; or S
(b) subsection (3} of this section where the person is a

company or limited fability parinership or a similar
body whether incorporated or otherwise established
within Nigeria or elsewhere.

(2) The matters referred to in subsection (1)(a) of this section are -

the account number or numbers;

the person’s fult name;

his date of birth: '

his most recent address and any previous
addresses;

the date or dates on which he began to hold the
account or accounts and where he has ceased to
hold the account or any of the acedunts, the date or
dates on which he did so;

any evidence of his identity as was obtainad by the
financial institution under or for the purposes of any
legislation relating to money laundering;

the full name, date of birth and most recent address,
and any previous addresses, of any person who
holds, or has held, an account =t the financial
institution jointly with him; and '

L e ey
S oo

=

Meaning of customer information

128. Retained
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the account number or numbers of any other
account or accounts held at the financial institution
to which he is a signatory and details of the person
holding the other account or accounts.

(3) The matters referred fo in subsection (1)(b} of this section are -

(a)
(b)
)

(0

the account number or numbers;

the person'’s full name;

a description of any business which the person
carrieson; '

the country or territory in which it is incorporated or
otherwise established and any number aliocated to
it by virtue of relevant legislation; _
any number assigned fo it for the purposes of valus
added tax in Nigeria;

its registered office and any previous registered
offices, whether in Nigeria or elsewhere;

the date or dates on which it began to hold the
account or accounts and, where it has ceased fo
hold the account or any of the accounts, the date or
dates on which it did se;

evidence of its identity as was obtained by the
financial institution under o for the purposes of any
legislation relating to money laundering and terrorist
financing; and

the full name, date of birth and most recent address
and any previous addresses of any parson who is a
signatory to the account or any of the accounts.

Penalties

129. (1) A financial institution who without reasonable excuse fails to comply
with a requirement imposed on it under a customer information order,
commits an offence under this Act and is liable on conviction to a fine of not
less than ten mitlion Naira.

12%. Retained

Fenalties
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(2) Where in compliance with a customer informiation order, a financial
institution -
{a) makes a statement which it knows to be false or
misleading in a material particular; or
{b) recklessly makes a statement which is false or
misleading in a material particular, the financial
institution commits an offence and is Kable on
conviction be liable to a fine of not less than ten
million naira.

Supplementary provisions relating to customer information orders
130. (1) A customer information order has effect in spite of any restriction on
the disclosure of information, however imposed.

(2) An application for a customer information order may be made ex-
parte to a Judge in Chambers.

{3) An application to discharge or vary a customer information order
may be made fo the Court by -
(a) the Agency;
(b} an officer of a relevant organisation; or
(c) the person affected by the order.

{4} On application by a person mentioned in subsection (3) of this
section, the Court may - ,
- (a) vary the order; or
(b) discharge the order.

(5} The officer who applied for a customer information order need not be

the same officer who makes an application to discharge or vary the order.

(6) An officer may not make an application for a customer information
order or an application to vary the order unless authorised to do so by the

Supplementary provisions relafing to customer information
orders
130. (1) Retained

(2) Retained

{3} Retained

(4) Retained

(5) Retained

(6} An officer of the Agency or authrfséa‘ officer shaif not
make an application for a customer information order or an

Amended for accuracy
and consistency
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Director - General of the Agency.

application to vary the order unless authorised fo do so by the
Director - General of the Agency.

Account monitoring orders

131. (1) The Court may, on an ex-parte application made by the Agency or
relevant organisation, make an account monitoring order where it is satisfied
that each of the conditions for making the order is fulfilled.

(2) The conditions for making the order that —

(a)

(b)

& person specifiea in the application is subject to an
investigation of the type specified in section 110 of
this Act;

that a specified person has ~

B property constituting or derived from the
proceeds of an unlawful activity, or
{ii) derived a benefit from unlawful activity;

the person named in the application for the order is
subjectto—

(i} a money laundering investigation within the

provisions of the Money Laundering
(Prohibition) Act, or S

(i) a terrorism financing investigation under the
Terrorism (Prevention) Act;

the person specified in the application holds all or

some of the property mentioned in subssction (2)

(b) of this section;

in the case of a money laundering investigation,

there are reasonable grounds for suspecting that

the person specified in the application for the order

Account monitoring orders

131. {1) The Court may, on an ex-parte application made by the
Agency or authorised officer, make an account monitoring order
where it is satisfied that each of the conditions for making the order
is fuilled. -

(2) Retained

Amended for
consistency and
accuracy.
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has committed a money laundering offence;

(f) in the case of a terrorism financing investigation,
there are reasonable grounds for suspecting that
the person spscified in the application for the order
has committed a terrorism financing offence;

(g) in the case of any investigation, there are

reasonable grounds for believing that customer
information which may be provided in compliance
with the order is likely tc be of substantial value,
whether or not by itself, to the investigation for the
purposes of which the order is sought; and

(h) that the information is sought for the purpose of the
investigation,

Meaning of account information and monitoring orders

132, {1} Account information is information relating fo an account or accounis
held at the financial institution specified in the application by the person so
specified, whether soiely or jointly with another,

(2) The application for an =account monitoring order may s ecif
{ . peciy
information relating to - '

(a) all accounts held by the person specified in the
application for the order at the financial institution so
specified;

{b} - a particular descripticn or descriptions of accounts
se held; or

(c) a particular account or accounts, so held.

{3) An account monitoring order is an order that the financiat institution
specified in the application for the order shali, for the period stated in the
order, provide account information of the description specified in the order to
an appropriate officer in the manner, and at or by the time or times, stated in
the order. -

Meaning of account information and monitoring orders

132. (1) Retainad

{2} Retained

(3) An account monitoring order is an order that the financial
institution specified in the application for the order shali, for the
period stated in the order, provide account information of the
description specified in the order to an authorised officer in the
manner, and at or by the time or times, stated in the order.
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(4) The period stated in an account monitoring order shall not exceed
the period of ninety days commencing from the day the order is made.

(5) Nothing in subsection (4)

of this section shall prevent further
applications from being made. :

{4) Retained

(5 Nothing in subsection (4) of this section shall prevent
further applications for account menitering orders in respect of
accounts that have been subject to previous account
monitoring orders from being made.

Amended for the
purpose of clarity

Supplementary provisions relating to account monitoring orders _

133. (1) An account monitoring order has effect in spité of any restriction on
the disclosure of information. '

(2) An application for an account monitoring order may be made ex-
parte to a Judge in Chambers,

(3) An application to discharge or vary an-account monitoring order mav
be made to the Court by -

(a) the Agency:
(®) - an officer of & relevant organisation; or
{c) a person affected by the order.

(4) On application by a person mentioned in subsection
section, the Court may -
(a)
(b)

(8)  The officer who applied for an accouht monitoring order need not be
the same officer who makes an application fo discharge or vary the order.

(6) An officer may not make an application for an account
monitoring order or an application fo vary such an order unless authorised to
do so by the Director — General of the Agency or in the case of a terrorism 5

(3) of this

vary the order; or
discharge the order.

‘Director — General of the Agency or in the case of a terrorism

financing investigation, the chief executive of the relevant organisation in
charge of that investigation. :

Supplementary provisions relating to account monitoring
orders
133. {1} An account monitoring order has effect in spite of any
restriction on the disclosure of information however imposed.

(2} Retained

{3) Retained

&) Retained

(4) Retained

{5] Retained

(6) An officer of the Agency or authorised officer shall not
make an appiication for an account monitoring order or an
appication fo vary such an order unless authorised to do 80 by the

This dause was
amended for
purposes of clarity
and consistency.

financing investigation, ther chief executive of the relevant ¢
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organisation in charge of that investigation.

Evidence overseas

134. (1) This section shall apply where the Direclor-General is carrying out
an investigation referred to in section 110 (1) or (2) of this Act.

(2) The Director-General may issue a letter of request where he
reasonably believes that there is evidence in a country or territory cuiside
Nigeria as to - _

(a) whether a property constitutes or is derived from the
proceeds of an unlawful activity or is the
instrumentality of an offence; '

{b) whether a person has benefited from uniawiful
activity; and

(c} the extent and whereabouts of the benefif from
unlawful activity.

(3) A letter of request is a letter requesting assistance in oblaining
outside Nigeria such evidence as is specified in the letter for use in the
investigation. '

(4) The Director-General shall send the letter of request to the Attorney-
General.

(5) Where the Attorney-General believes it is appropriate to do so, he
may forward a letter received under subsection (4) of this section to -

(a) a court or tribunal which is specified in the letter and
which exercises jurisdiction in the place where the
gvidence is to be obtained; or

(b) an authority recognised by the government of the
country or territory concerned as the appropriaie
authority for receiving letters of request,

Evidence overseas

‘134. Retainaed
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(6) Evidence obtained in pursuance of a letter of request shail not be used
(a) by any person other than the Director-General or a
person making the investigation; or
(b) for any purpose other than that for which it is
obtained.

(7) Subsaction (6) of this section does not apply where the authority
mentioned in subsection (5) of this section consents to the use.

(8) - Evidence includes documents and other materials.

Director - General’s information

135. (1) Information obtained by or on behalf of the Director-General in
connection with the exercise of any of his functions may be disclosed, where
the disclosure is for the purposes of any of the following —

{a) any criminal investigation which has been, is being
or may be carried out, whether in Nigeria or
elsewhere; '

(b) the exercise of the Director-General's functions;

(c) safeguarding national security;

{d) in connection with the collection of revenue;

{e) investigations or proceedings outside Nigeria which
have led or may lead to the making of an external
order by a court outside Nigeria where property is
found or believed to have been obtained as a result
of or in connection with a criminal enterprise, and is
for the recovery of specified property or a specified
sum of money; or

{f the exercise of a designated function.

ey

(£} A person in receipt of a disclosure under subsection (1) of this
section shall not further disclose the information in contravention of the

Diroctor— Gerarals inf. .

Disclosure of information by the Director-General

135. Retained
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conditions imposed at the lime of disclosure.

(3) Information that is held by or on behalf of a permitted person,
whather it was obtained before or after the coming into force of this Act, may
be disclosed to the Direcior-General for the purpose of the exercise by the
Director—General of his functions under this Act.

(4) The permitled persons referred o in subsection (3) of this section
are the - :

(a} Inspecior-General of Police;

(b) Direcior of the Nigerlan Financial Intelligence
Centre; ' :

(c) = Chairman of the Economic and Financial Crimes
Commission:

(d}) Chairman of the independent Corrupt Practices and
Other Related Offences Commission;
(e} Chairman of the National Drugs Law Enforcement

Agency;

H Executive-Secretary, Nafional Agency for the
Pronibition of Traffic in Persons and other related
matiers;

(g) Executive - Chairman of the Federal Inland
Revenue Service;

(h} Compfroller-General of the Nigerda Customs
Service; _

(i Chairman of the Code of Conduct Bureau; and

() Director of Public Prosecutions of the Federation.

et

{(6) The Attofney—General may by order designate as permitted
persons, other persons who exercise functions, which he believes are of a
public nature. :

(6) The power to authorise 3 disclosure under subsection (3) of this
section may be delegated, either generally or for a specified purpose.
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PART Vil
ADMINISTRATION

Péwers and duties of the Agency in respect of property seized

136. This Part sets out the powers and dutiss of the Agsney in respect of
property, in this Part referred to as “controlied property”, seized and puf
under the cantrol and custody of the Agency by 2 Court order made under
section 52 of this Act.

PART Vil
ADMINISTRATION

Powers and duties of the Agency in respect of property seized

136. Retained

Preserving controiled property

137. (1) The Agency may do anvthing that is reasonably necessary for the
purpose of preserving the controlled property, including - '
{a) becoming a party to any civil prosesdings affecting
the property; :
(b) ensuring that the properiy is insured;
(c) reaiising or otherwise dealing with any of the
property that is securities or invesiments; and
(d} where any of the property is a business -
(i} employing, or terminating the empioyment
of persons in the business, and
(if) doing anything necessary or convenient to
carry on the business on a sound
commercial basis.
(2) The Agency shall, for the purposes of exercising its funclions under
subsection (1) of this section, engage persons competent and gualified in the
relevant area of business.

137. Relained

Preserving controlled property

Rights attaching to shares

138. The Agency may exercise the rights attaching ic any of the controlied
property that are shares, securities, stocks, bonds or debeniures as if the

Agency were the registered holder of the shares, securities, stocks, bonds or :

debentures, to the exclusion of the registered hoider,

138, Retained

Rights attaching to shares

Page 116 of 147




Destroying or disposing of property

139. The Agency may —

(a) destroy the controlled property or any part of it on the
grounds of public interest, health or safety: or
(b) dispose of the controlled property or any part of it, by sale or

gther means to avoid deterioration or loss of valuse.

Destroying or disposing of property

138. Retained

Notice of proposed destruction or disposal

140. (1) The-Agency shall give written notice of the proposed destruction or
disposal to -

(a)
(b)

the owner of the controlled property; and
any other person whom the Agency has reason to
believe may have an interest in the property.

(2) A person who has been so notified may object in writing to the Agency
-| within fourteen days of receiving the notice.

Notice of proposed destruction or disposal

146. (1) Retained

{2} The notice referred fo under subsection (1} of this section
shall state the date, venue and time of the proposed
destruction or disposal.

(3} Refained

This new subsection
(2) was intreduced to
state  the  exact
contents  of the
notice.  Accordingly,
subsection (2) of the
clause has been
renumbered
subsection (3).

Procedure where person objects fo proposed destruction or disposal

141. (1) Where, in spite of an objection detaited in section 140 (2) of this Act,
the Agency wishes to continue with a proposed destruction or disposal that
has been objected to, the Agency shall apply to the Court that made the
order covering the controlled property for an order that the Agency may
destroy or dispose of the property.

{2) The Court shall make an order to destroy the confrolied property on
the grounds of public interest or health and safety.

Procedure where person ébgects to proposed destruction or
_ disposal
141. Retained
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(3) In making an order for the destruction of controlled property, the
Court shall take into account whether it is in the public interest to destroy the
controlled property, including -

(@)

where, the -
(a)
(b)

the use to which the property would be put if it were
sold;

whether the cost of restoring the property in a
saleable condition would exceed its realisable
valug;

whether the cost of sale wéuld exceed its realisable
value; and

whether the sale of the property would otherwise be
proper. '

{4) The Court shall make an order to dispose of the controlled property

property is likely to lose value; or

cost of controlling the property until it is finally dealt
with by the Agency is likely to exceed, or represent
a significant proportion of, the value of the property
when it is finally dealt with.

{5) The Court may also make an order requiring that a specified person

bear the cosis of -

(a)

(b)

confrolling the controlled property untif it is finally
deait with by the Agency; or

an objection to a proposed destruction or disposal
of the property. -
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-Proceeds from sale of propérty

14Z. Any amount realised from any disposal of the controlled property under
section 140 of this Act shall be deemed fo be proceeds of an unfawful
activity, an instrumentality of an offence or the proceeds of unlawful activity
to which the order relates.

Proceeds from sale of property

142, Any amount realised from any disposal of the controifed
property under section 140 of this Act shall be deemed fo be -

(@

(b)

coverad by the restraint order that relatod to
the property disposed of: and

where the restraint order covered the property
disposed of, on the basis that the property was
proceeds of unlawful activity or was an
insfrumentality of unfawfuf activity, the amount
realised shall continue fo be proceeds of that
unlawful activity or an instrumentality of that
unlawful activity.

This clause was
redrafited because
it is ambiguous.

Discharge of confiscation orders by credits to the Confiscated and
Forfeited Properties Account

143. Where the Agency credits money fo the Confiscated and Forfeited
Properties Account as required by section 147 of this Act in satisfaction of a
person’s [fability under a confiscation order, the person’s liability under the
order is, to the extent of the credit, discharged.

Discharge of confiscation orders by credits to the Confiscated

143. Retfained

and Forfeited Properties Account

Agency fo return income generated from controlled property

144. Where the restraint order relating to the controlled property ceases to
be in force and the property Is retumed to its owner, the Agency shall pay to
the owner the income generated from the property less all reasonable
| expenses incurred by the Agency in respect of the property. '

Agerncy to retum income generated from controlied property

144. Retained

Agency is not liable for loss, efc,

145. (1} Except where the Court is safisfied that the Agency is negligent in

respect of taking custody and control of a property, the Agency is not liable
for - ,

{2) any loss or damage, sustained by a person claiming

- an interest in all or part of the controlled property,

arising from the Agency taking custody and control

145, Retained

Agency is not liable for joss, etc.
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of the property; or
(b the cost of proceedings faken to establish an
' interest in the property.

(2) In the management of controlied property, the Agency shall not pay
any rates, land tax or municipal or statutory charges imposad by virtue of any
law in respect of the controlled property, except out of any rents or profits
that the Agency receives from the property.

PART IX S
CONFISCATED AND FORFEITED PROPERTIES ACCOUNT

Establishment of Confiscated and Forfeited Froperties Account

148. (1) There is established a special designated account at the Central
Bank of Nigeria to be known as the Confiscated and Forfeited Properties
Account, _ ‘

(2) The Confiscated and Forfeited Propsrties Account shall be managed
by the Accountant-Gernieral of the Federation.

PARTIX
CONFISCATED AND FORFEITED PROPERTIES ACCOUNT

Establishment of Confiscated and Forfeited Properties

Account
146. Retained

Credits to the Confiscated and Forfeited Properties Account

147. (1) There shall be credited to the Confiscated and Forfeited
Properties Account —
(a) funds realised from the proceeds of sale,
management or other form of disposal of seized,
attached, confiscated and forietied asssts under this
Act o :
proceeds of any propesrly seized or forfeited
pursuant to section 23 (2)(c} of the Code of Conduct
Bureau and Tribunal Act;
money paid to Nigeria by a foreign country, under
any trealy or arrangement providing for ~utual
assistance in criminal mattsrs, or repatriation of
proceeds of unlawiui activity; and

Credits to the Confiscated and Forfeited Properties Account

147. (1) Retained

(a} Retfained

(b} Retained

{c) money paid to Nigeria by a foreign country,
i) under any freaty or arrangement
providing for mutual assistance
in criminal mafters,

as mentioned in section 41(4) of

(i)

The paragraph
was redrafted
for elegance.
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(d)

amounts paid to the Agency on behalf of the
Federal Govemnment in settlement of proceedings
connected with this Act.

(2) The following are confiscated or forfeited assets, the —

(a)
(b)

remainder of the money and amounts referred to in
section 76(2) and (4) of this Act:

amount representing proceeds from a disposition
authorised by regutations made pursuant to this Act;
amount referred to in section 82 of this Act:
remainder of the money and amounts referred to in
section 143 of this Act:

proceeds of an unlawful activity and money
confiscated or forfeited under -

()
(il
(iii)
(v)

(v)
(vi)

(vii)

(vil)

the Customs and Excise Management Act,
the Terrorism (Prevention) Act,

the Money Laundering {Prohibition) Act,

the Economic and Financial Crimes
Commission (Estabiishment, efc.) Act,
Corrupt  Practices and Other Related
Offences Act,

National Drug Law Enforcement Ageﬁcy
Act,

Trafficking In Persons {Prohibition) Law
Eniorcement and Administration  Act,

the Code of Cbnduct Buréau and Tribunal
Act;

{d} Retained

(2) Retained
(a} Retained
{b) Retained

(c} Retained
{d} Retained

(iti}

this Act, or
repatriation of proceeds of
- unlawful activity: and

(e} proceeds of an unlawiul activity and money confiscated or

forfeited under fhe -

0

{1
)

()

Customs and Excise Management
Agt,
Terrorism (Prevention) Act,
Money Laundering {Prohibition)
Act,
Economic and Financial Crimes
Cemmission (Establishment, atc.)
Act, :
Corrupt Practices and Other
Related Offences Act,
National Drug Law Enforcement
Agency Act,
Trafficking In Persons (Prohibition)
Law Enforcement and
Administration  Act,

Code of Conduct Bureau and
Tribunal Act;
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(ix)  the Criminal Code; (i} Administration of Criminal Justice
Act 2015: and

(x) Penal Code, and {x) any other law dealing with

(x)  any other law dealing with confiscation and confiscation and forfeiture  of

forfeiture of property in force in Nigeria;

{f) instrumentalities of an offence, including the proceeds of
their disposal or confiscation under -
(i) the Customs and Excise Management Act,
(ii) the Terrorism (Prevention) Act,
(iif) the Money Laundering {Prohibition) Act,
(iv) the Economic and Financial Crimes
Commission (Establishment, etc.) Act,

{v) Corrupt Practices and Other Related
Otfences Act,

(vi) National Drug Law Enforcement Agency
Act,

(i)  Trafficking In Persons (Prohibition) Law
Enforcement and Administration  Act,
the Code of Conduct Bureau and Tribunal

: Act;

{viil)  the Criminal Code,

(ix) Penal Code, and

{xi) any other law dealing with confiscation and

forfeiture of property in force in Nigeria; and

(g) _ amount referred to in section 34 of this Act.

_ property in foree in Nigeria:

(f) instrumentalities of unlawful activity, inciuding  the proceeds of
their disposal or confiscation under the- '

(g) Retained

U

(vil)
(b

Customs and Excise Management
Act,

Terrorism (Prevention) Ach,

Money Laundering (Prohibition)
Act,

Economic- and Financial Crimss
Commission (Establishment, etc.)
Act,

Corrupt  Practices
Related Offences Act,
National Drug Law Enforcement
Agency Act,

Trafficking in Persons (Prohibition)
Law Enforcement and
Administration  Act,

and Other

Code of Conduct Bureau and
Tribunal Act:

Administration of Criminal Justice
Act 2015; and

any other law dealing with
confiscation and forfeiture  of
property in force in Nigeria; and

Payments out of the Account

148. The Minister of Finance shall, from time to time, apply the funds in the

Fayments out of the Account

148. The Minister of Finance shall, with the approval of the President,
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Conﬁscéted and Forfeited Properties Account to —

compensate any State which has suffered grave pecuniary
loss on account of the offence or conduct that gave rise to
the confiscation order:

compensate any person who has suffered grave pecuniary
loss on account of the offence or conduct that gave rise to
the confiscation order;

(c} pay any foreign country or an agency under the provisions
of any treaty agreement or scheme for mutual legal
assistance;

make payments under any programme approved by the
Federal Government under section 150 of this Act;

make any payment necessary fo satisfy Nigeria's obligations
in respect of a registered foreign forfeiture order: and

{0 make any payment the Agency, on behalf of the Federal
Government, is directed to make by an order under sections
69(2)(a) and 78(2)(d) of this Act and regulations made under
section 161 of this Act.

from time to tims, apply the funds in the Cenfiscated and Forfeited
Properties Account to —

(a) compensate any State which has suffered grave pecuniary loss
on account of the offence or conduct that gave rise o the
confiscation or forfeiture order:

(b} compensate any person who has suffered grave pecuniary loss
on account of the offence or conduct that gave rise fo the
confiscation or forfeiture order:

(¢} Retained

(d) make payments under any programme approved by the
President under section 150 of this Act:

(e} Retained

(f) Retained

Audit of the Confiscated and Forfaited Properties Account

' 149. The Confiscated and Forfeited Properties Account shall be audited in
- accordance with the guidelines supplied by the Auditor-General for the
: Federation. :

Audit of the Confiscated and Forfeited Properties Account

149, Retained

Programmes for expenditure on law enforcement, etc.

‘ 130. {1} The President may, by notice in the Federal Government Gazeffe

. approve a programme for the expenditure of money standing to the credit of
_the Confiscated and Forfeited Properties Account.

Programmes for expenditure on law enforcement, etc.

150. Retained
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(2) The President may approve expenditure out of the Confiscated and
Forfeited Properties Account for any one ¢ more of the following purposes —

[

e e,
) ab]
N S et Mt

crime prevention measures;

law enforcement measures:

measures relating to treatment of drug addiction;
measures outlined for the rehabilitation of victims of
human trafficking; ' _
education, heaith, youth development, mass

_ housing. rural electrification, agricultural reform,

water and sa-néiaf.io_ﬂ;

measures reiating fo the compensation and
rehabilitation of victims of terrorist activities: and

stch other development programmes as may be
approved by the Federal Govermnment.

PART X '
JURISDICTION

Jurisdiction

151. (1) The Federal High Coutt {in this Act referred to as “the Court”) shall
have jurisdiction to try offences, hear and determine proceedings arising
under this Act whether or not the offence was commenced in Nigeria and
completea outside Nigeria and the -

(@)

(b} -

victim is a citizen or is resident in Nigeria, in transit
or has a fink with Nigeria or is dealing with or on
behalf of the Government of Nigeria: and

alleged offender is in Nigeria and not extradited to
any other country Tor prosecution.

PART X
JURISDICTION

Jurisdiction

151. (1) Retained
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2y The Court shall have jurisdiction to impose any penalty provided ‘or an
offence under this Act or any other related law.

(3) Whenever any person is convisted of an offence under this Act or
any other Act, the Court in passing sentence shall in addifion o any
punishment which the Court may impose in respect of the offence, order the
forfeiture or confiscation to the Agency on behalf of the Fedsral Government
of Nigeria; of any property, asset or fund with accrued interest, article,
substance, device, material or conveyance which is reasonably believed o
have been used in the commission of the offence or the proceed of any
unlawful activity under this Act and is in the possession, custody or conirol of
the convicted person. ' ' ‘

(4) Notwithstanding the provisions of subsection {3) of this section, the
penalty imposed on a person convicted of an offence referred to in that
subsection may be reduced in such manner as the Court deems it where
that person has, before any proceeding, made possible or facilitated the
identification of other accused persons and their sponsors or who, after the
commencement of the proceedings, has made possibie or facilitated the
arrest of such persons or recovery of other person’s proceeds of unlawiyl
activity.

(5) In any proceedings under this Act, the Court shall have nower,
notwithstanding anything to the contrary in any other enactment, to adopt all
legitimate measures that it may deem necessary to avoid unnecessary

persons ar recovery of other persoi's proceeds of unlawful activity.

(2) Where a person is convicted of an offence under this Act,
and-
(aj the person has benefited from -

i}  that offence,

(i) any other offence of which the
person has been convicted at the
same trial, or

(i} any criminal activity which the
Court convicting the person finds

fo be sufficiently related to those
offences; or
(b} in committing the offence or offences for

which he has been convicted, has made
use of any instrumentality to facilitate
the offence or any of the offences of
which he has been convicted: the Court
convicting the person, upon the
application of the Agency or authorised
prosecufor, shall subject to s
jurisdiction, make an order under
section 66 or 82 of this Act.

(4) The penalty imposed on a person convicted of an offence
under this Act may be reduced in such manner as the Court
deems fit where that person has, before any proceeding, made
possibie- or facilitated the identification of other accused persons
and their sponsors or who, after the commencement of the
proceedings, has made possible or facilitated the arrest of such

{5} Retained

Subsections  (2)
and (3) were
redrafted to reflect
the objective of the
law which is -
recovery and
management  of
proceeds of
unlawful activities.
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delays and abuse in the conduct of proceedings.
PART Xi

GENERAL PROVISIONS RELATING TO LEGAL PRGCEEDINGS

Onus and standard of proof in relation to recovery of proceeds of
uniawful activities

152, (1) Subject to the provisions of this Act the applicant in any
proceedings under this Act bears the onus of proving the matters necessary
to establish the grounds for making the order applied for,

(2) Any question of fact to be decided by the Court in any proceedings
for the recovery of proceeds of unlawful activity under this Act shall be
decided on the balance of probabilities.

Stay of proceedings

153. (1) An application for stay of proceedings in respect of any matter brought
under this Act shall not be entertained except at the stage of fingl judgement on the
substantive matter.

(2) The fact that criminal proceedings have been instituted or have commenced,
whether or not under this Act, shall not constitute a ground for stay of proceedings
under this Act.

Appeals against a confiscation or forfeiture order

154, (1) A person -
(@)
(b}

against whom a confiscation order is made; or
who has an inferest in a property against which g
forfeiture order is made, may appeal against the
confiscation or forfeiture order in the manner set out
in this section.

(2) A person against whom 2 confiscation or forfeifure order was made
in relation to a conviction for an offence may appeal against the order as if it
were an appeal against sentence in respect of the offence.

(3) A person may appeal against any order made under this Act, other

PART Xi

GENERAL PROVISIONS RELATING TO LEGAL PRGCEED!NGS

Onus and standard of proof in relation i Fecovery of proceeds
of unlfawful activities

152, Retained

W

153. Retained

154. Appeals against a confiscation or forfeiture orger

154, Retained
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(b) order relates

(4) The Agency has the same rig

{5) This section does not affect an
person under the Constifution of the Fe

than those referred fo in subsection (2) of this section, where the —

(a) person had been convicted of the offence to which
the order relates; and

person in respect of the offence.

section in respect of the grant or refusal of an order under this Act.

to the sentence imposed on the

ht of appeal as a person under this

y other right of appeal conferred on a
deral Republic of Nigeria or any other

[aw.
Property under effective control

whether or ot the person has a -

H
{

(a) legal, equitable or other inferest in the property; or
(b) right, power or privilege in connection with the
| property. ‘

is deemed to be under the effective control of the person,

| control of a person -

property under this Act is fo be disregarded:

(b) regard may be had to - {b) Retained
(i) shareholdings in, debentures over or | (i} Retained

directorships of 3 company that has an
interest, whether direct or indirect, in the
property,
(i) & frust that has a relationship fo the
property; and

Property under sffective conirof

155. (1) A property may be subject to the effective control of a person | 155. (1 Retained

(2)  Any property that is held on trust for the ulfimate benefit of g person | (2) Retained

3 In determining whether or not a property is subject to ihe effective {3} Retained

(a) the effect of any order made in re]ation to the | (a) Retained

(ii) Retained
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(i) family, domestic and business relationships
between persons having an interest in the
property, or in companies of the kind
referred to in  paragraph{a) of this
subsection or trusts of the kind referred fo
in paragraph (b} of this subsection, and
other persons.

(4)  For the purposes of this section, family relationships include the
relationship - ‘
' {a) between spouses or arising from co-habitation;
(b of child and parent that arise as a result of the
- definition of a child in section 163 of this Act; and
(c) traced through relationships mentioned in

paragraphs {a} and (b) of this subsection.

(5) For the avoidance of doubt, property may be subject fo the effective
controi of more than one person. ' ‘

(ili) family, domestic and business relationships between persons
having an interest in the property, or in companies of the kind
referred to in sub-paragraph (i) of this paragraph or tusts of the
kind referred to in sub-paragraph (ii} of this paragraph, and other
persons,

{4} Retained

(5) Retained

Publication of notice, efc.

156. Where in this Act a notice or other document is required by virlue of
any provision to be published, it is sufficient if the notice or other document is
published in the Federal Gazeife or twe widely circulated national
newspapers.

Publication of notice, etc.

156. Retained

incensistancy with appiicable Acts

157. Subject to the provisions of the Constitution of the Federal Republic of
Nigeria, where a provision of this Act is inconsistent with a provision of an
applicable Act, the provision of this Act shall prevail and the provision of the
applicable Act shall, to the extent of the inconsistency, be void.

Inconsistency with applicable Acts

157. Retained

Legal proceedings

158. (1) No civii action shali be comnenced against the Agency or its
authorised officers befare the axpiration of a period of thirty days after written

Legal proceedings

188. Retained
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notice of intention fo commence the suit shall have been served on the

Agency by the intending piaintiff or his agent, and the notice shall clearly and
explicitly state the - :
(a)  cause of action;
(b} particulers of the claim:
(¢} name and place of abode of the intending plaintife
and :
{d) refief sought,

(2)  The notice referred fo in subsection (1} of this section and
any summons, or other documents required or authorized to
be served on the Agency under this Act or any other
enactment or law, may be served by -

(a) delivering it to the office of the Agency; or
{h) sending it by registered mail to the postal address of
the Agency. '
Restriction on execution against property of the Agency

139. In any action or suit against the Agency, no execution shali be levied or
attachment process issued against the Agency unless not less than thirty
days' notice of the intention to execuie or attach has been given fo the
Agency. '

Indemnity of officers of the Agency

160. A member of the Board, Director-General, officer or employee of the
Agency shall be indemnified out of the assets of the Agency against any
proceedings brought against himn his capacity as a member of the Board,
Director-General, officer or employee of the Agency where the act
complained of is not beyond his powers. S
PART X1l
MISCELLANEQUS

Regu!atiqns and guidelines

161. (1) The Attorney - General may make regulations as are NEcessary or ] 181. (1) Retained

Restriction on execution again_st property of the Agency

159. Retained

indemnity of cfficers of the Agency

160. Retained

PART Xil
MISCELLANEQUS

Regulations and guidelines

Page 129 of 147




expedient for the efficient implementation of the provisions of this Act and, in
particular, regulations providing for the manner and procedure for the
repatriation of forfeited assets referred to in section 41 of this Act.

(2) The Agency shall with the approval of the Attorney - General issus
guidelines as may be necessaiy for the exercise of any of the duties, functions or
powers of the Agency under this Act.

(2) Retained

Censequential amendments and transitional provisions

162. (1) The National Drug Law Enforcement Agency Act, Cap N30, Laws of the
Federation of Nigeria, 2004 (‘the Principal Act) is amended as

follows-

@)

{®
(9)

(h)

(i)

in section 3 (1) {¢), by deleting the word ‘confiscate’

in line 1; '

by deleting sections 27, 28, 28 and 31;

in section 32, by deleting paragraphs (c)(), (ii}

and(ifi); (e) and (f); '

in section 33, by deleting sections (1)(b), (2) and {3);

in section 34, by deleting the phrase -

)] ‘and atfach’ in line 2, and

(if) ‘and shall thereafter cause to be obtained an
interim attachment order by the Federal High
Court'in lines 2 and 3;

in section 35, deleting subsection (4);

by deleting sections 36, 37, 38, 39, 40, 42 and 43

and '

in section 52, by deleting the sentence, ‘confiscation

includes forfeifure or the permanent deprivation of

property by a Federal High Court’ and ‘freezing

means temporariy prohibiting the fransfer,

conversion, disposal or movement of property, asset

or money or temporarily assuming custody or contro!

of them on the basis of atfachment by the Agency”.

and

Dy deleting the Fourth Schedule to the Act.

Consequential amendments and transitional provisions

162. (1) Retained

(a) Retained

(b} Retained
{c) Retained

(d} Retained
{e) Deleted

(1} Deleted :
() by deleting sections 36, 37, 38, 39, 40, 42 and 43; and

(h) Retained

() Delsted

‘The  Committee

ameanded this
clause  because
the agency fo be
created under this
bili is empowered
only to manage
praceeds of crime
and not o
investigate crimes
leading to recovery
of proceeds of
crime. As a result,
the clause was
amended fo
ensure that the
investigative powers
of the relevani
agencies are not
tampered with.
Similarly, some of
the provisions

referred fo, in the

bill, no fonger exist
in pursuance tfo
comprehansive
reforms  on  the
Acls. Correct
provisions  and
position of the law
have been
refected
accordingly.  This
is without prejudice
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| % o savings made
(2} The Trafficking in Persons (Prohibition) Law Enforcement and | (2) Retained | earlier on.
Administration Act, 2003 (as amended), is further amendad as follows — :

(@) by deleting sections 35, 36 37, 38, 39 and 40; (8) in section 36 (2) by deleting the phrase “o the

Victims of Trafficking Trust Fund” and by deleting 4%
,50 and 51; and

{b) in section 53, by deleting the words — (b) Deleted
(i) and attach’in line 2, and :
(i} ‘and shall thereaftercause to be obtained
an interim attachment order by the Federal
High Court'in tines 4 and 5;

(c} by deleting sections 42(4), 43, 44, 45, 48, 47 and 48; (¢} by deleting sections 56, 57, 58 and 59;

(d) in section 52(h), by substititing the words Victims of (d) in section 67 {1} by substitutihg for the words
Trafficking Trust Fund”  with the words ‘Confiscated and Forfeited Victims of Trafficking Trust Fund®  the words ‘Confiscated
Properties Account” ‘ and Forfeited Properties Account’

(e} In section 54(2), by deleting the words where all proceeds of (e) Deleted
the sale of assels and properties of traffickers are paid into" : _

(f) in section 64, by deleting the following definitions - () Deleted

confiscation includes forfeiture or the permanent deprivation
of property by a court’ and Treezing means temporarily
prohibiting the transfer, conversion, disposal or movement of
money or temporarify assuming custody or controf of the

money’; and
(9) in the Second Schedule, by deleting ‘Form 2° {9} Deleted |
(3) The Economic and Financial Crimes Commission (Establishment) (3) Retained

Act, 2004 is amended as follows — ;
g

{a) in section 6(d), by deleting the word ‘confiscate’ in fine 1; {a) Retained - o !

| B (b} in section 13(2)(c), by deleting the words forfeited under this Act’ ] (b} Retained i
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in line 2:

(¢} by deleting sections 20, 21, 22, 24, 25(a), (c) and (d), 26(1)(b), (2)

and (3}); and 27(2);

{d) in section 28, by deleting the phrase -

() ‘and aftach’inline 2, and _
(i) ‘thereafter shall cause to be obtained an inferim
atiachment order from the Court’in fines 3 and 4;

(&} by deleting section 29, 30, 31, 32, 32 and 34;
(f) in Scheduls 1, by deleting Form 'B’

(4) The Corrupt Practices and Other Related Offences Act, 2000 is

amendad as follows — -

- {a) in section 38 by -

{0

)

inserting immediately after the words ‘under
the custody of, in section 38(1) line 3, the
words ‘the Proceeds of Crimes Recovery
and Management Agency if a forfeiture or
confiscation order is fo be sought or
otherwise of"

inserting a new section 38(2) (A)
immediately after subsection 38(2), to read
as follows - ‘

"38 (2) (A} if the property mentioned in
subsection (2) of this section is fo be the
subject of a forfeiture or confiscation order,

- the authority of the Proceeds of Crimes

Recovery and Management Agency is to be
sought prior to leaving the property in the
Custody of such a person as is mentioned in
that subsection”

(c) by deleting sections 20, 21,22, 24, 25(a), (c) and (d),
26(1) (b) (2-ane-(3); and-27{2);

(d) Deleted

(e) by deleting section 29, 30,3132, 33 and 34:
() Deleted

{4) Deleted
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inserting a new paragraph (c}, immediately

after section 38(3) (b) to read as follows -

“(c} if the property is a property which may
be the subject of a forfeiture order or
confiscation order, it shall not be refurmned
within the provisions of paragraphs (e} and
(b) of this subsection without the authority
of the Proceeds of Crimes Recovery and
Management Agency”:

(i}

(iv} by delsting subssctions {9) (6} and (7);
And ‘

(b)

(9} Without prejudice to section § of the Interpretation Act, the amendment of
the Acts specified in subsections (1). (2), (3) and {4} of this saction, shall not affect
anything done under or pursuant to the amended Acts,

(6)  Anagreement or arrangement in existence tnder the repealed enactments
before the commencement of this Act shall continue o have effect subject to such
modifications as may be necessary to give effect to this Act.

by deleting sections 39, 45, 46, 47 and 48,

(7 ‘AH oufstanding proceeds and property' recovered prior to the
commencement of this Act by relevant Organisations shali be transferred to the
Confiscated and Forfeited Properties Account,

—

(4) Retained

(5} Retained

{6} All proceeds of unlawful activity, instrumentalities of
offerices and property recovered by the relevant organisations
prior to the commencement of this Act under any enactment
that have not been paid to the Federal Government shall vest
in the Agency.

(7} For the purpose of subsection {7), of this section, the
Agency shall appoint an auditor from the list of auditors and in
accordance with the guidelines issued by the Auditor-General
of the Federation to establish the nature, amount and iocation
of the proceeds, instrumentalities and property referred to in
subsection (7) of this section,

Subsection (8) was
redrafted and new
subsections (7), (8)
and (9} infroduced
fo secure assets in
the iransitional
period.
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(8) The provisions of this section shall commence six months after the date of
assent by the President

(8} Property other than money referred to in subsection (7)
shall be realised by sale or otherwise by the Agency and the
proceeds paid inic the Confiscated and Forfeited Properties
Account.

(9} Money referred to in subsection (7) of this section shall be
paid into the Confiscated and Forfeited Properties Account.

(10}  The provisions of subsections (i} fo (6} of this section

| shall commence six months after the date of assent by the

President. :

interpretation
163. In this Act, unless the context otherwise requires -

“abscond”, in refation to @ person who is alleged to have commitied
an offence, means -

(a) a charge alleging that the person committed the offence has
been filed in court;

(b) a warrant for the person’s arrest is issued in relation fo the
charge; and

{©) at the end of the period of six months commencing on the

day on which the warrant is issued -
(i) the person cannot be found,
(i) the person is, for any other reason, not amenable fo

justice and, if the person is oufside Nigeria, |

extradition proceedings have not commenced or are
not pending; or

the person is, because he is ouiside Nigeria, not
amenable to justice, and exfradition proceedings
have been commenced ard subseguently those
proceedings . terminate without an order for the
person's extradition being magce;

(i)

Interpretation

163. Relsined

The  Commitee
infroduced  slight
changes in this
interpretation

section to improve
existing definitions
and for the
purpose of clarify.
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“account” means any facility or arrangement through which a

{@)

Paptinn T caittinn S aviiin
CIOIC

financial institution accepts deposits or allows wsthdrawalf:
and includes -

a facility or arrangement for:

(i) a fixed term deposit, or

(if) a safety deposit box;

a credit card account;

a loan account, other than a credit card account;

an account held in the form of units in -

{© a cash management trust, or

(if) a frust of a kind prescribed by the reguiations; and

a closed account, and it is immaterial whether an account
has a nil balance or any transactions have been allowed in
relation to an account;

“account freezing ordet” means an order under section 43 of this

Act:

“applicable Acts” includes -

the Corrupt Practices and Other Related Offences Act;

the Economic and Financial Crimes Commission
(Establishment) Act;

the Money Laundering (Prohibition) Act;

the Terrorism (Prevention) Act,

the National Drug Law Enforcement Agency Act;

the Trafficking in Persons (Prohibition) Law Enforcement
and Administration Act; and

such other Acts as the Aftorney-General may by order
published in the Federal Gazefte, designate.

“authorised officer" means —

“affected gift” has the meamng given ic it under section 87(3)
of this Act;

“applicable Acts” includes -

Retained

“authorised officer” means -
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a member of staff of the Agency designated by the Director -

(@)
: General;

{h) = member, officer or employee of a relevant organisation
who has received fraining as specified by the Agency; or
(c) any other person included in a class of persons declared by

the regulations o be within this definition;

"Attorney-General” means the Afforney-General of the Federation
and Minister of Justice;

“benefit’ includes sefvice or advaniage;

‘books" includes any account, deed, paper, writing or document and
any record of information however compiled, recorded or
stored, whether in writing, on microfilm, by electronic
process or otherwise;

“child” means a person under the age of eighteen years;

“civit proceedings” refers o proceedings that are civil proceedings
and are not criminal proceedings, and

(a) Retained

{b) member, officer or employee of a relevant organisation; or whe

3

{c) Retained

“authorised prosecutor” means a prosecufor authorised by a
relevant organisation for the purpose of this Act;

Retained

Retained

Retained

Retained

Retained

(@) the rules of evidence applicable in civil proceedings apply to | (a) the rules of evidence applicable in civil proceedings apply to
proceedings; such proceedings;

(b} rule of evidence appiicable only in criminal proceedings shall | (b) rufes of evidence applicable only in criminal proceedings shall
not apply o proceedings; not apply to such proceedings;

{c) rules of construction applicable only in criminal proceedings | Retained
shali not apply to proceedings;

{d) any question of fact to be decided by the Court in respect of
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such proceedings shall be decided on a balance of
probabilities; and
evidence given in furtherance of such proceedings is
admissible despite any mie of law or practice relating to
hearsay evidence;

(e)

“close dependant relafive” means -
(a} the person's spouse or cohabiting partner; or

(b} the person’s child, or member of the person’s household,
: who depends on the person for support;

Confiscated and Forfeited Properiies Accouni” means the account
established under ssction 146 of this Act

“confiscation ordet” means an order made under section 70 of this
Act:

“controlied property” has the meamng given o it under seclion 136
of this Act;

“conveyance” means a mode of transporiation and includes an
aircraft, a vehicle and vessel;

“convicted for an offence” for the purpose of recovery of proceeds of
unlawful activities means the persa'ﬁ -

(a) is convicted, whether summarily or on indiciment; 7

{b) is sentenced for the offence notwithstanding that the Court
in passing sentence took into account an offence of which
he has not been found guilty; or

{c) absconds in connection with the offence;

“Court” means the Federal High Court;

‘data” includes-
{a) information in any form; ar;d

Retained
(a) the person’s spouse er-cohabiting-partner; or
{b) Retained

“Confiscated and Forfeited Properties /iccounf’ means {he account
established under section 1486 of this Act

Retained

Retained

‘conveyance” means a mode of iransporfation and includes an
aircraft, a vehicle and vessel;

Retained

(a} Retained

(b} Retained

{c) Retained

Retained

Retained
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any programme or parf of a programme;

{b)

“data held in a computer” includes data held in -

(a} any removable data storage device for the time being held in
a computer,
{b) data storage device on a computer network of which the

computer forms a part; or

data held in any remote storage device to which data has

been sent from the computer.

‘data storage device” means a thing containing, or designed fo
contain data;

“date of conviction” in relation to a person’s conviction of an offence,
means, in the case of a person —

(@)  charged with, and found guilty of, the offence, the day oh
which the person was found guilty of the offence; or
(b)  who absconds, the day on which the person is taken to hava

absconded in connection with the cffence;
“deal” when used in relation {0 a person's property, includes -
{a) where a debt is owed to that person, making a payment fo
any person in reduction of the amount of the debt;
o) removing property from Nigeria;
c) receiving or making a gift of property; and
d) if property is covered by a restraint order, engaging in a
transaction that has the direct or indirect effect of reducing

the value of the person’s interest in the Droper‘y, and
“dealing” is to be similarly construed;

(
(
(

“criminal enterprise” means participation, either solely or
jointly with others, in any unlawful activity;

Retained

Retained

Retained

Retained
(a} Retained

(b Retained
(¢} Retained
(d) where property is covered by a resfraint order, engaging in a
transaction that has the direct or indirect effect of reducing the

-value of the person's interest in the property, and “dealing” is to

be simiiariv consfrued;
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“derived”, in relation to a person having derived proceeds, a benefit
or wealth, includes any other person who at the request or direction
of the person, having derived the proceeds, benefit, or wealth
directly or indirectly;

“effective control’ has the meaning given to it under section 155 of
this Act;

“encumbrance’, in relation to property, includes any interest,
mortgage, charge, right, claim and demand in respect of the
property,

“evidential material” means evidence relating to -

(a) property in respect of which action has been or could be
taken under this Act; or

{b) benefits derived from the commission of a relevant offence;

“exclusion order” means an order made under section 78(1) of this

Act;

“financial institution” has the meaning given in the Money
Laundering (Prohibition) Act;

“freezing order” has the meaning given to it in section 43 of this Act.

‘;interést", in relation to propetty or a thing, means -

(a) a legal or equitable estate or interest in the property or thing;
or

(b) a right, power or privilege in connection with the property or
thing,

whether present or future and whether vested or
contingent;

“Instrumentality of an offence” means property used or intended fo

Relained

“Director-General” means the Director-Generai appointed for
the Agency under section 9§ of this Act:

Retained

Retained

Retained

Retained

Retained
Refained

Retained
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be used in or in connection with the commission of an offence,
whether the property is situated within or outside Nigeria,

“lawfully acquired”, in relation to property or wealth, means that the
properiy or wealth and the consideration for it was lawfully acquired;

‘legal practitioner” has the meaning given to it by the Legal
Practitioners Act;

‘member” means a member of the Board including the Chairman
and the Director - General of the Agency;

“officer”, in relation to a financial institution or a corporation, means a
director, secretary, executive officer or employee of a financial
institution;

“premises” means property and structures that are on the property,
~including buildings, vessels, boats and vehicles whether temporary
or not and whether designed for habitation or nof;

‘person’s property” includes property in respect of which a person
has a beneficial interest;

‘proceedings are concluded” when —

{a) the defendant is acquitted on all counts in proceedings for
an offence, the proceedings are concluded when he is
acquitted;

(b} the defendantis convicted in proceedings for an offence and

the conviction is quashed or the defendant is pardoned

Retained

Retained
Retained

Retained

Retained

Retained

“permitted person” means a person referred fo in section
135(4) or (5) of this Act; ‘

“person’s property” includes property in respect of which a
person has a beneficial interest;

“proceedings are concluded” where —
(@) the defendant is acquitted on all counts in proceedings for an

offence, the-preceedings-are-conehided-when he is acquitted;

(b) the defendant is convicted in proceedings for an offence and the
conviction is quashed or the defendant is pardoned before 2
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before a confiscation order is made, the proceedings are
concluded when the conviction is quashed or the defendant
is pardoned;
{c) a confiscation order is made against the defendant in
proceedings for an offence, whether the order is made by
the Court or the Court of Appeal, the proceedings are

conciuded -
(i) when the order is satisfied or discharged, or
i) when the order is quashed and there is no further

quash the order

“proceeds of unlawful activity” means property -

(a) wholly derived or realised, whether directly or indirectly, from
uniawiul activity, or

(b) partly derived or realised, whether directly or indirectly, from
unlawful activity,

whether the property is situated within or ouiside Nigeria, or whether

ornota person has been convicted of the offence;

‘proceeds of confiscated and forfeited assets” has the meaning
given {o it under section 147(2} of this Act:

“property” means real or personal property of gvery description,
whether sifuated in Nigeria or elsewhere and whether tangible or
intangible, and includes an interest in any such real or personal
property;

“quashing a conviction for an offence” means -

(a) the quashing of a conviction of a person who had been
convicted whether summarily or on indictment;

(b the quashing cr seling asids of the finding of quilt where a
person had been charged with and found guilty of an

confiscation order is made, the-proceedings are—cencluded when

the conviction is quashed or the defendant is pardoned before a
confiscation order is mads;

{c) a confiscaion order is made against the defendant in
proceedings for an offence, whether the order is made by the Court

or the Court of Appeal, the-proceedings-are-concluded when the

orderis -

(i) satisfied or discharged, or
(i) qirashed and there is-no further possibility of an appeal
against the decision to quash the order;

Retained

Retained

Retained

Retained
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offence but discharged without conviction; or

the quashing or setting aside of the conviction of a person
- who absconded but was later brought before a Court and

discharged;

“registrable property” means a property fitte fo which is passed by
registration in a register kept pursuant tc a provision of any iaw in
force in Nigeria;

“registration authority”, in relation to property of a particular king,

means an authority responsible for administering 2 iaw in force in

Nigeria providing for registration of fitle to, or charges over, property

of that kind;

“related offence” means an offence the physical elements of which
are similar to ancther offence;

“relevant organisation” means -

(a) the Economic and Financial Crimes Commission;

(b) the independent Corrupt Practices and other Retaied
Offences Commission;

(c) the National Drug Law Enforcement Agency;

(d} the Trafficking in Persons {Prohibition) Law Enforcemsnt
Agency; .

{e) the National Agency for Food and qug Admm'stra@ﬂ and

Controt;
() the Nigeria Customs Service;
() the Code of Conduct Bureau;
(h) the Federal Inland Revenue Service; and
(

i} such other organisations as the Attornsy - General may, ,‘

from time to time, designale;

“rezlisable property” means any free properly held by the
defendant or any free properly held by the recipient of an
affecfed gift;

Retained

Retained

Retained
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“relevant person” means any of the persons referred to in section
52(1)(a) and 52(1)(b) of this Act.

“restraint order” means an order under sections 51, 52, 53 or 54 of
this Act that is in force:

“sufficient consideration” in relation o an acquisition or disposal of
property, means a consideration that is sufficient and that reflects
the value of the property, having regard solely to fommorc.af
_considerations; and

“unfawful activity” means an act, omission or conduct which constitutes an
offence or which contravenes any law in force in Nigeria, whether
the act, omission or conduct occurred before or after the
commencement of this Act or where the offence is committed in a
country outside Nigeria, would also constitute an offence if it had
been committed in Nigeria

“relevant person” means apsﬂaf—the & person referred do-in-section
%W%%LM against whom a resfraint order

is made, whether or not that person is charged with an
offence.
Retained
Retained
Retained

Short title

164. This Act may be cited as the Proceeds of Crimes Act, 20? 7.

Shert title

164. This Bili may be cited as the Proceads of Crimes Bill, 2017.

SCHEDULE 1
SUPPLEMENTARY PROVISIONS RELATING TO THE BOARD

_ iSection 98{7)]
Proceedings of the Board

1. Subject to this Act and section 27 of the Interpretation Act, the Board
shall have power to regulate its proceedings and may make standing
orders with respect to the holding of ifs meetings, and those of its
committees, notices to be given, the keeping of minutes of ifs
proceedings, the custody and production for inspection of such
minutes and such other matters as the Board may, from time to time
determine.

_ SCHEDULE 1
SUPPLEMENTARY PROVISIONS RELATING TO THE BCARD

[Section 98(8)]
Proceedings of the Board

1. Retained
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There shall be at least three ordinary meetings of the Board in every
calendar year and subject thereto, the Board shall meet whenever it
is convened by the Chairman, and if the Chairman is requested to
do so by nofice given to him by not less than four other members, he
shalf convene a meeting of the Board to be held within 30 days from
the date on which the notice was given.

Every meeting of the Board shall be presided over by the Chairman
and if the Chairman is unable fo attend a particular mesting, the
members present at the meeting shall elect one of them fo preside
at the meeting.

The quorum of any meeting of the Board shall consist of the
Cheirman (or in an appropriate case, the person presiding at the
meeting pursuant to paragraph 2 of this Schedufe) and three other
members.

A question put before the Board at a meeting shall be decided by
consensus and where this is not possible, by a majority of the votes
of the members present and voting.

The Chairman shall, in the case of an equality of voles, have a
casting vote in addition to his deliberate vote.

Where the Board seeks the advice of any person on a particular
matter, the Board may invite that person to attend, for such period as
it deems fif, but a person who is invited by virtue of this paragraph

shall not be entitled to vote at any meeting of the Board and shall not

count fowards the quorum.

The Board shall meet for the conduct of its business at such places
and on such days as the Chairman may appoint.

Where the Board seeks the advice of any person on a particutar
matter, the Board may invite that person to attend for such period as
it deems fit, but a person who is invited by virtue of this paragraph
shall not be entitled to vote at any meeting of the Board and shall not
count fowards the quorum,

2 Retained

3. Every meeting of the Board shall be presided over by the Chairman |

-and if the Chairman is unabie to aitend a particular meeting, the members

present at the meeting shall elect one of their number to preside at the
meeting.
4. Retfained

5. Retained

6. Retained

7. Retained

8. Retained

9. Retained
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10.

Committees
The Board may appoint one or more committees fo carry out, on
behalf of the Board, such of its functions as the Board may
determine and report on any matter with which the Board is
concerned.
A commitiee appointed under paragraph 10 of this Schedule shall be
presided over by @ member of the Board and shall consist of such
number of persens (not necessarily all members of the Board) as,
may be defermined by the Board and a person other than a member
of the Board shall hold office on the committes in accordance with
the terms of his appointment. _
A decision of & committee of the Board shall be of no effect until it is
confirmed by the Board.

Committees
10. Retained.

11. Retained

12. Refained

13.

—
I

15

18

Miscellaneous

The fixing of the seal of the Agency shall be authenticated by the
signature of the Chairman and the Secretary to the Board.

A contract of an instrument which, if made or executed by any
person not being a body corporate, would not be required to be
under seal, may be made or executed on behalf of the Agency by
the Director-General or by any person generally or specifically
authorized fo act for that purpose by the Board.

- A document purporting to be a confract, an instrument or other

document signec or sealed on behalf of the Agency shall be

- . received i evidence and uniil the confrary is proved, be presumed

without further proof, to have been properly signed or sealed.

The validity of anv proceeding of the Board or its committees shall

not be affected by -

{a) any vacancy in the membership of the Board or ifs
committess;

(b} reason that a person not entitlied to do so took part in the
proceedings,; or _

(c} - any defect in the appointmant of a member.

Miscellaneous
13. The fixing of the seal of the Agency shall be authenticated by
the signature of the Director-General and such other person as
the Board may designate.

14. Retained

15. Retained

16. Retained
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17. Any member of the Board or committes who has a peyson-a!- interest
in any arrangement entered into or proposed to be considered by

the Board or any committee shall -

(a) disclose his interest to the Board or cohﬁmittee; and

{b) not vote or any question relating to the arrangement.

17. (1) Retained

{2} Failure by any member of the Board or committee to
comply with the provision of sub-paragraph (1)(a) of this

New subsection {2)
was infroduced to

paragraph may constitute a ground for removal of the member | ° rovide for
. sanctions.
from the Board or committee.
SCHEDULE Il , SCHEDULE !l - The heading has
DEFAULT SENTENCES SENTENCES IN DEFAULT OF FAILURE TO SATISFY A beﬂent Cha{‘gid o
[Section 92(6)] CONFISCATION ORDER reliect content
[Section 92(6)]
Table Amount Period
An amount not exceeding N50,000 7 days An amount not exceeding N50,000 7 days
An amount exceading N50,000 but not 14 davs Ar amount exceeding N50,000 but not 14 days
exceeding N150,000 _ exceeding N150,000
An amount exceeding N150,000 but not 28 days An amount exceeding N150,000 but not 28 days
exceeding N250,000 exceeding N250,000
An amount exceeding N250,000 but not 45 days- An amount exceeding N250,000 but not 45 day;s
exceeding N700,000 exceeding N700,000
An amount exceeding N700,000 but not 3 months An amount exceeding N?OO,VOUO butnot 3 months
exceeding N1,400,000 exceeding N1,400,000
An amount exceeding N1,400,000 but not b months An amount exceeding N1,400,000 but not | 6 months
| exceeding N2,800,000 exceeding N2,800,000
An amount exceeding N2,800,000 but not 1iZ months An amount exceeding N2,800,000 but not | 12 months
exceeding N5,600,000 ‘ exceeding N5,600,000
An amount exceeding N5,600,000 but not 18 months An amount exceeding N5,600,000but not | 18 months
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| exceeding N14,000,000 T T T
An amount exceeding N14,000,000but not 2 years
exceeding N28,000,000
An amount exceeding N28,000,000 but not 3 years
exceeding N70,000,000
An amount exceeding N280,000,000 10 years
EXPLANATORY MEMORANDUN

(This Memorandum does not form part of this Act
hut is infended to explain ifs purport}

This Act provides legal and institutiona framework for
management of proceeds of crime or benefits deriv
activities, harmonises and consolidates existing legislativi

the recovery and
ed from unlawful
& provisions on the
geria; and makes
and forfeiture of proparty
aliies used or intended to

recovery of proceeds of crime and related maiters in Ni
provisions for the restraint, seizure, confiscation

exceeding N14,000,000 T T ——— ——
An amount exceeding N14,000,000but not W‘_
exceeding N28,000,000
An amount exceeding N28,000,000 but 3 years
not exceeding N70,000,000
An amount exceeding NES{),OOO,QOO ] 10 years

EXPLANATORY MEMORANDUM
{This Memorandurs does not form part of this Act
bul is infendad io explain its purport)

This Act provides legal and institutional framework for the r
and management of procesds of cri
unlawfut activities, harmori
provisions on the t
in Nigeria, and

ecovery
me or benefits derived from
ses and consolidates existing legislative
covery of proceeds of crime and related matters
makes provisions for the restraint, seizure,

Jas

=

derived from unlawful activities and any instrument
be used in the commission of untawful activities,

confiscation and forfeiture of property derived from unlawful
activities and any instrumentaiifies used or infended to be used in
the commission of unlawfu! activities.
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