A BILL FOR AN ACT TO AMEND THE ADVANCE FEE FRAUD AND OTHER RELATED OFFEMCES ACT NO.

14 BY REMOVING THE PRESCRIBED MINIMUM PUNISHMENT; AND FOR RELATED MATTERS, HB, 287

Provigsions of the Principal Act

Provisions of the Bill

Committee of the
Whole
Recommendations

An Act to Prohibit and punish certain
offences pertaining to Advance Lee
Fraud and other fraud related offences
and to repeal other Acts related
therewith.

Amendment of Act No. 14,
2006

1.The Advance Fee Fraud and
other related Offences Act(in
this Bill referred to as the
“Principal Act™) is amended as
set out in this Bill

Part It Offences

1. (1) Notwithstanding anything
contained in any other enactment or
law, any person who by any false
pretense, and with intent to defraud

(a) obtains, from any other person, in
Nigeria or in any other country for
himself or any other person;

(b)Y induces any other person, in
Nigeria or in any other country, to
deliver to any person; or

{¢) obtains any property, whether or
not the property is obfained or its
delivery is induced through the
medium of a contract induced by the
false pretence, commits an offence
under this Act.

(2y A person who by false pretence,
and with the intent to defraud, induces
any other person, in Nigeria or in any
other country, to confer a benefit on
him or on any other person by doing or
permitting a thing to be done on the
understanding that the benefit has been
or will be paid for commits an offence
under this Act.

(3) A person who commits an offence
under subsection (1) or {2) of this
section is liable on conviction to
imprisonment for a term of not more

Amendment of Section 1(3)

2. Section 1(3) of the Principal
Act is amended in line 2 by
substituting for the expression,”
not more than 20 years and not
less  than 7 vyears” the




than 20 years and not less than seven
years without the option of a fine,

expression, “not exceeding 20
years”

2. Aperson who -

() with intent to defraud, represents
himself as capable of producing, from
a piece of paper or from any other
material, any currency note by
washing, dipping or otherwise treating
the paper or material with or in a
chemical substance or any other
substance; or

(v) with intent to defraud, represents
himself as possessing the power or as
capable of doubling or otherwise
increasing any sum of money through
scientific or any other medivm of
invocation of any juju or other invisible
entity or of any thing whatsoever; or

()  not being the Central Bank of
Nigeria, prints, makes or issues, or
represents  himself as capable of
printing, making or issuing any
currency note, commits an offence and
is liable on conviction to imprisonment
for a term not more than 15 years and
not less than five years without the
option of a fine.

Amendment of Section 2 (c)
3. Section 2 (¢) of the Principal
Act is amended by substituting
for expression “not more than
15 years and not less S years™ in
line 3 the expression “notf
exceeding 15 years.”

3. A person who, being the occupier
or is concerned in the management of
any premises, causes or knowingly
permits the premises to be used for any
purpose which constitutes an offence
under this Act commits an offence and
is liable on conviction to imprisonment
for a term of not less more than 15
years and not less than five years
without the option of a fine.

Amendment of Section 3

4. Section 3 of the Principal Act
is amended by substituting for
expression “not more than 15
years and not less 5 years” in
line 3 the expression “rof
exceeding 15 years.”

4, A person who by false pretence, and
with the intent to defraud any other
person, invites or otherwise induces
that person or any other person to visit
Nigeria for any purpose connected with

Amendment of Section 4

5. Section 4 of the Principal Act
is amended by substituting for
the expression,” not more than
20 years and not less than 7




the commission of an offence under
this Act commits an coffence and is
liable on conviction to imprisonment
for a term not more than 20 years and
not less than seven years without the
option of a fine.

vyears” in line 4 the expression, | -
“not exceeding 20 years”

7. (DA person who conducts or
attempts o conduct a financial
transaction which in fact invoives the
proceeds of a specified unlawful
activity —

(a)  with the intent to promote the
carrying on of a specified unlawful
activity; or

(b) where the transaction is designed
in whole or in part —

(i) to conceal or disguise the nature,
the location, the source, the ownership
or the control of the proceeds of a
specified unlawful activity; or

(i) o avoid alawful transaction under
Nigerian law, commits an offence
under this Act if he knows or ought to
know, having regard to the
circumstances of the case, that the
property involved in the financial
transaction represents the proceeds of
some form of unlawful activity.

(2) A person who commits an offence
under subsection (1) of this section, is
liable on conviction —

(a) in the case of a financial institution
or corporate body, to a fine of N 1
million and where the financial
institution or corporate body is unable
to pay the fine, its assets to the value of
the fine shall be confiscated and
forfeited to the Federal Government; or

Amendment of Section 7

6. (a) subsection (2) (b), by
substituting for the expression
“not more than 10 years and
less not less than 5 years” in
line 2, the expression “nof
exceeding 10 years”




(b) in the case of a director, secretary
or other officer of the financial
institution or corporate body or any
other person, to imprisonment for a
term, not more than 10 years and not
less than five years.

(3) When as a result of negligence, or
regulation in the internal control
procedures, a financial institution fails
to exercise due diligence as specified in
the Banks and Other Financial
Institutions Act, 1991 as amended or
the Money Laundering (Prohibition)
Act, 2004 in relation to the conduct of
financial fransactions which in fact
involve the proceeds of unlawful
activity-

{(a) the financia! institution commits
an offence and is liable on conviction
to refund the total amount involved in
the financial transaction and not less

than N100.000 sanction by the
appropriate  financial  regulatory
authority;

(b) a director, secretary, employee or
other staff of the financial institution
who  facilitates, contributes or
otherwise is involved in the failure to
exercise due diligence as stipulated
under this section, commits an offence
and is liable on conviction to
imprisonment for a term not less than
three years and may also be liable to be
banned indefinitely for a period of
three vyears from exercising the
profession  which  provided  the
opportunity for the offence to be
committed.

(4) A person who {ransports or
aitempts to transport a monetary
instrument or funds from a place in
Nigeria to or through a place outside

(b) subsection (3) (&), by
substituting for the expression
“not less than M100,00” in line .

2 the expression
“NI100,000.00.;
(c) subsection 3(b), by

substituting for the expression
“not less than 3 years in line 4,
the expression “not exceeding
3 pears” and




| Nigeria or to a place in Nigeria from or
through a place outside Nigeria -

()  with the intent to promote the
carrying on of specitied unlawful
activity, or

(b) where the monetary instrument or
funds involved in the transportation
represent the proceeds of some form of
unlawful activity and the transportation
is designed in whole or in part —

(1) to conceal or disguise the nature,
the location, the source, the ownership,

specified unlawful activity; or

(i) toavoid alawful transaction under
Nigerian law,

commits an offence under this Act, if
he knows or ought to know, having
regard to the circumstances of the case,
that the monetary instrument or funds
invelved in the transportation are the
proceeds of some form of unlawful
activity and the intent of the
transaction.

(5) A person who commits an offence
under subsection (3) of this section is
liable on conviciion to a fine of
N500.000 or twice the value of the
monetary mstrument or funds involved
in the transportation, whichever is
higher, or imprisonment for a term of
not less than 10 years or to both such
fine and imprisonment.

{6) In this section -

(a) "Conducts" includes initiating,
being involved, connected with,
concluding, or participating in
initiating or concluding 3 transaction;

or the control of the proceeds of a

(d)  subsection (5), by
substituting for the expression
“not less than 10 years” in line
4, the expression “10 years”

i




() "Financial institution” means
banks, body association ot group of
persons,  whether  corporate  or
incorporate which carries on the
business of investment and securities, a
discount house, insurance institutions,
debt factorization and conversion
firms, bureau de change, finance
company, money brokerage firm
whose principal business includes
factoring, project financing, equipment
leasing, debt administration, fund
management, private ledger services,
investment management, local
purchase order financing, export
finance, project consultancy, financial
consultancy, pension funds
management and such other businesses
as the Central Bank of Nigeria or other
appropriate regulatory authorities may
from time to time designate.

(¢) "Financial transaction” means —

(1) a transaction involving the
movement of funds by wire or other
means or involving one or more
monetary instruments, which in any
way or degree affects foreign monetary
instruments; or

(i1} a transaction involving the use
of a financial institution which is
engaged in, or the activities of which
affect, foreign commerce in any way or
degree;

(@) "Knows or ought to know that the
property involved in a financial
transaction represents the proceeds of
some form of unlawful activity" means
that the person knew or ought to have
known that the property involved in the
transaction represented proceeds from
some form, thongh not necessarily




which form, of activity that constitutes
an offence under this Act;

(e} "Monetary instrument” means coin
or currency of Nigeria or of any other
country, traveler’s cheque, personal
cheque, bank cheque, money order,
investment security in bearer form or
otherwise in such form that title thereto
passes upon delivery;

(f) "Proceeds" means any property
derived or obtained, directly or
indirectly through the commission of
an offence under this Act;

(g) "Property" includes assets,
monetary instruments and
instrumentalities  used in  the
commission of an offence under this
Act;

(h) "Specified unlawful activity"
means —

(D) any act or activity constituting
an offence under this Act;

(ii) with respect fo a financial
transaction occurring in whole or in
part in Nigeria, an offence against the
laws of a foreign nation involving
obtaining property by fraud by
whatever name called;

(i) "transaction" includes a purchase,
sale, loan, pledge, gift, transfer,
delivery, or other disposition, and with
respect to a financial institution,
includes a deposit, withdrawal, transfer
between accounts, exchange of
currency, loan, extension of credit,
purchase or sale of any stock, bond,
certificate of deposit or other monetary
instrument, or any other payment,
transfer, or delivery by, through, ortoa.




finaneial - institution, by whatever
1 means effected,

10. (1) Where an offence under this Act
which has been committed by a body
corporate is proved to have been
committed on the instigation or with
the connivance of or attributable to any
neglect on the part of a director,
manager, secretary or other similar
officer of the body corporate, or any
person purporting to act in any such
capacity, he, as well as the body
corporate, where practicable, shall be
deemed to have committed that offence
‘and shall be liable to be proceeded
against and punished accordingly.

(2) Where a body corporate is
convicted of an offence under this Act,
the High Court may order that the body
corporate shall thereupon and without
any further assurance, but for such
order, be wound up and all its assets
and properties forfeited to the Federal
Government.

Amendment of Seetion 10(1)

7. Section 10 (1) is amended in-

line 4 by substituting for the
word “person”, in line 4 the
word “official”?

Part II; Electronic Telecommunication
Offences, etc.

12. (1) Any person or entity providing
an electronic communication service or
remote computing service either by e-
mail or any other form shall be required
to obtain from the customer or
subscriber

(a) full names;

(b) residential address, in the case of
an individual;

{¢) corporate address, in the case of
corporate bodies.

(2) Any customer or subscriber who-
(a) fails to furnish, the information

specified in subsection (1) of this
section; or

Amendment of Section 12(2)




(b) with the intent to deceive, supplies
false information or conceals or
disguises the information required
under this section, commits an offence
and is liable on conviction to
imprisonment for a term of not less
than three years or a fine of N 100,000.

(3) Any person or entity providing the
electronic communication service or
remote computing service either by e-
mail or any other form, who fails to
comply with the provisions of
subsection (1) of this section, commits
an offence and is liable on conviction
to a fine of N 100,000 and forfeiture of
the equipment or facility used in
providing the service.

8. Section 12(2) (b) is amended
by substituting  for  the
expression “not less than 3
vears” in line 3 the expression
“3 vears”

13. (1) Notwithstanding the provisions
of the Nigerian Communications
Commission  Act 2003 or the
provisions of any other law or
enactment, any person or entity who in
the normal course of business provides
telecommunications or  internet
services or is the owner or person in the
management of any premises being
used as a telephone or internet cafe or
by whatever name calied shall-

(a) be registered with the Economic
and Financial Crimes Commission (in
this Act referred to as ‘the
Commission"};

(b) maintain a register of all fixed line
customers which shall be liable to
inspection by any authorized officer of
the Commission; and submit returns to
the Commission on demand on the use
of its facilities.

Amendment of Section
13(5)(c)




(2) Any person whose normal course
of business involves the provision of
non-fixed line or Global System -of
Mobile Communications (GSM) or is
in the management of any such
services, shall submit on demand to the
Commission such data and information
as are necessary or expedient for giving
full effect to the performance of the
functions of the Commission under this
Act.

(3)  Any person specified under
subsection (1) and (2) of this section
shall exercise the duty of care to ensure
that his services and facilities are not
utilized for unlawful activities.

{(4) Tt shall be a valid defense for any
provider of wire or electronic
communication service, its officers,
employees or agents or other specified
persons for providing information or
facilities to the Commission in any
cause, matter or suit that the said
provider, its officers, employees or
agents or any other specified persons
acted in compliance with the
obligations imposed under this Act.

(5) Any person or entity that by virtue
of subsections (1) and (2) of this
section knows or ought to know that he
should —

(a) beregistered with the Commission,
or

10




(b)  furnish the Commission on
demand, with the retins oo the useg of
his service and facilities, or

(¢) facilitate access to data and
information by authorized employees
or staff of the Commission, and fail to
do so with intent to conceal or disguise
the nature of his activities or the use of
his services and facilitics, commits an
offence and is liable on conviction to
imprisomment for a term of not less
than three years without an option of
fine and in the case of a continuing
offence, a fine of N50,000 for each day
the offence persists.

(6) Any person or entity convicted
more than once under this Act shall
have his operational license revoked or
cancelled.

9. Section 13(5) (¢} is amended
by  substituting for the
expression “not less than 3
years” in line 4, the expression
“3 years”

16. (1) Where at any stage of a trial, the
High Court is satisfied that a prima
facie case has been made out against a
person, the High Court may by an order
and for such time as it may direct or
require —

(a) prohibit any disposition of
property, movable or immovable, by or
on behalf of that person, whether or not
the property is owned or held by that
person or by any other person on his
behalf, except to such extent and in
such manner as may be specified in the
order; addressed to the manager of the
bank or to the head office of the bank
where the person has an account or is
believed to have account, direct the
manager or the bank -

(i) to stop all outward payments,
operations or transactions (including

Amendment of Section 16

11




any bill of exchange) for the time being

specitipd in the order;-

{ii) to supply any information and
produce books and documents, in

respect of the account of that person;

and

(b) where necessary or expedient, vest
in the High Court or otherwise acquire
the custody of, any property, movable
or immovable, of the person, for the
preservation of the property, pending
the determination of the proceedings.

(2} An order under subsection (1) of
this section shall have effect as
specified therein, but the order may at
any time thereafter be wvaried or
annulled by the High Court.

(3)  Failure to comply with the
requirement of an order under this
section shall be an offence punishable
on conviction —

(2) in the case of an individual, by
imprisonment for a term of not less
than two years or more than five years
without the option of a fine;

(b) in the case of any group of persons
not being a body corporate, by the like
punishruent of each of such persons as
is prescribed in paragraph (a) of this
subsection;

(¢) in the case of a body corporate, by
a fine of an amount equal to two times
the estimated value of the property
affected by the non-compliance or
N500,000, whichever is higher.

Amendment of Section 16(3)
()

10, Section 16 (3)(a) is
amended by substituting for the
expression “not less than 2
years or more than 5 years in
line 2, the expression “5 years”
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| Citation '
Vil This Bilf may be cited s the

U OV PG I SYNHE L

Advance Fee Fraud and Other
Related Offences
(Amendment) Bill, 2016

EXPLANATORY MEMORANDUM
This Bill seeks to amend the
Advance Fee Fraud and Other
Related Offences Act No. 14
2006 by removing the
prescribed minimum
punishment
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